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CRB-42 Filing 3/25/05 Radio Paradise Inc. Petition,to Participate (Postmarked
3/18/05)

CRB-43 Filing 3/28/05 GotRadio LLC Petition to Participate (originally
received 3/8/05 without signature)

CRB-44 Filing

CRB-45 Filing

4/4/05

7/1/05 Sirius Satellite Radio NotiTication of Status of Settlement
Negotiations

Emmis Operating Company Change of Contact Information,

-3-

JAG



CRB-46 Filing 7/1/05 The "Radio Groups": Notification of Status of
Beasley Broadcast Group, Settlement Negotiations
Inc.; Bonneville International
Corporation; Citadel Broad-
casting Corporation; Clear
Channel Communications;
Emmis Operating Company;
Entercom Communications
Corporation; Greater Media,
Inc.; Infinity Broadcasting
Corporation; The National
Religious Broadcasters
Noncommercial Music License
Committee; Salem Communi-
cations Corporation; and
Susquehanna Radio Corp.

CRB-47

CRB-48

CRB-49

CRB-50

CRB-51

CRB-52

CRB-53

II

Filing

Filing

Filing

Filing

Filing

Filing

Filing

7/1/05

7/1/05

7/1/05

7/1/05

7/1/05

7/1/05

7/1/05

National Public Radio

IBS/WHRB

DiMA

SoundExchange

SoundExchange

Cox Radio, Inc.

Webcaster Alliance, Inc.
and Internet Radio Hawaii,
jointly

Notification of Status of Settlement
Negotiations

Report of Status on Negotiations

Notification of Status of
Negotiations

Notification Concerning Status of
Settlement Negotiations

Notice of Appearance

Status Report

Report of Status on
Negotiations

CRB-54 Filing 7/1/05 XM Satellite Radio Notification of Status of
Negotiations

CRB-55 Filing 7/1/05 Mvyradio.corn, LLC;
Digitally Imported, Inc.;
3WK LLC; Radioio,LLC;
Radio Paradise, Inc.

Notification of Status of
Negotiations



CRB-56 Filing 7/1/05 Educational Media
Foundation, Inc.

Notification of Status of
Negotiations

CRB-57 Filing 7/7/05 Beethoven.corn, LLC I I Report ef Status oii Negotiations and
Motion to Accept Late Filing

CRB-58 Filing 7/11/05 Cox Radio Notice of Withdrawal

CRB-59 ORDER 7/14/05 CRB Piliiig requirements for written direct
statements

CRB-60 Filing 9/19/05 SoundExchange Motion for order requiring all
participants to file a notice of
intention to submit written direct
statement

CRB-61 Filing 9/28/05 Beasley Broadcast Group, 'nc.,Bonneville Intl. Corp.,
Citadel Broadcasting Corp.,
Clear Channel Communi-
cations, Inc., Cox Radio, Inc.,
Digital Media Assoc.,
Entercom Communications
Corp., Greater Media, Inc.,
Infinity Broadcasting Corp.,
NRBMLC, Salem Communi-
cations Corp., Susquehanna
Radio Corp.

Repl'y to SoundExchange Motion for
Motion for Order Requiring All
Participants to File a Notice of Intent
to Submit a Written Direct Statement

CRB-62 ORDER 10/5/05 Requiring filing ofnotices of intent
to file written direct statements and
negotiation of protective order

CRB-63 Filing 10/10/05 SBR Creative Media ' Notice of Irttent to 'File a Written
Direct Statement

CRB-64 Filing 10/11/05 SoundExchange Notice of Intent to File a Written
Direct Statement

CRB-65 Filing 10/12/05 Sound Exchange Amended Notice of Intent to File a
Written Direct Statement
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CRB-66 Filing

CRB-67 Filing

10/12/05 Soundies, Inc.

10/13/05 IBS/WHRB

Withdrawal from proceeding

Joint Notice of Intent to File
Written Direct Statement

CRB-68 ORDER 10/13/05 CRB Setting forth procedures for filing
and exchange of written direct
statements

CRB-69

CRB-70

Filing

Filing

10/17/05 Beethoven.corn Notice of Intent to File Written
Direct Statement

10/17/05 DiMA and Its Member Cos. Notice of Intent to File Written
Direct Statement

CRB-71 Filing 10/17/05 Sirius Satellite Radio Notice of Intent to File Written
Direct Statement

CRB-72 Filing 10/17/05 NRBNMLC Notice of Intent to File Written
Direct Statement

CRB-73 . Filing 10/17/05 Bonneville Int'1 et al. Notice of Intent to File Written
Direct Statement

CRB-74 Filing 10/17/05 Royalty Logic Inc. Notice of Intent to File Written
Direct Statement

CRB-75 Filing 10/17/05 Yahoo! Notice of Intent to File Written
Direct Statement

CRB-76 Filing 10/17/05 AOL Notice of Intent to File Written
Direct Statement

CRB-77 Filing 10/17/05 Educational Media
Foundation

Notice of Intent to File Written
Direct Statement

CRB-78 Filing 10/17/05 AccuRadio, et al. Notice of Intent to File Written
Direct Statement

CRB-79 Filing 10/17/05 XM Satellite Radio Notice of Intent to File Written
Direct Statement
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CRB-80 Filing 10/17/05 Webcaster Alliance Notice of Intent to File Written
Direct Statement

CRB-81 Filing

CRB-82 Fax

CRR-83 Filing

10/19/05

10/20/05 CRB Forwarding List of Participants

10/24/05 SoundExchange Inc. Motion to Adopt Interim Protective
Order and Set Briefing Schedule

SoundExchange Inc. ! ! Motion to set discovery schedule

CRB-84 ORDER 10/26/05 CRB Entering Protective Order

CRH-85 Piling

CRB-86 Piling

CRB-87 Filing

10/28/05 Sound Exchange

10/28/05 Broadcasters

10/28/05 American Council on
Education

Motion to clarify service procedures

Joint response to SoundExchange's
Motion to Clarify Service Procedures

Notice of Withdrawal

CRB-88 Filings 10/28/05 NPR Non-disclosure: Confidential,
Restricted Material

CRB-89 Filing 10/28/05 Webcaster ALliance Non-disclosure: Confidential,
Restricted Material

CRB-90 Filing

CRB-91 Filing

CRB-92 Filing

CRB-93 Filing

10/28/05 CBI

10/28/05 IBS/WHRB

10/31/05 NPR

10/31/05 Royalty Logic Inc.

Direct Statement

Written Direct Statement

Written Direct Statement

Non-disclosure: Confidential,
Restricted Material

CRB-94 ORDER 10/31/05 CRB Responding to SoundExchange's
Motion to Clarify Service Procedures

CRB-95 Filing 10/31/05 AccuRadio, Digitally Written Direct Statement—

Imported, Discombobulated, RESTRICTED
mvyradio.corn, Radioio,
Radio Paradise, 3wk LLC
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CRB-96 Filing 10/31/05 XM Satellite Radio Written Direct Statement-
RESTRI CTED

CRB-97 Filing

CRB-98 Filing

CRB-99 Filing

CRB-100 Filing

10/31/05 SBR Creative Media

10/31/05 Royalty Logic Inc.

10/31/05 DiMA et al.

10/31/05 SoundExchange

Written Direct Siaiement

Written Direct Statement

Written Direct Statement—
RESTRICTED

Written Direct Statement—
RESTRICTED

CRB-101 Filing 10/31/05 NRBNMLC Written Direct Statement —
.

RESTRICTED

CRB-102 Filing 10/31/05 Sirius Satellite Radio Written Direct Statement—
RESTRICTED

CRB-103 Filing 10/31/05 Radio Broadcasters Written Direct Statement—
RESTRICTED

CRB-104

CRB-105

Filing

Filing

10/31/05 XM Satellite Radio

10/31/05 Educational Media
Foundation (EMF)

Notice of Appearance

Notice will file direct
statcmcnt with NRBNMLC

CRB-106 Filing 11/1/05 Sirius Satellite Radio Motion to Amend Their Written
Direct Case

CRB-107 Filing 11/1/05 NRBNMLC Motion to Amend Their Written
Direct Case

CRB-108 Filing

CRB-109 Filing

11/1/05 Radio Broadcasters

1 1/I/05 Radio Broadcasters

Motion to Amend Their Written
Direct Statement to Correct
Confidentiality Designations

Statement of Dan I lalyburton
Susquehanna Radio Corp.—
RESTRICTED



CRB-110 Filing 11/1/05 Radio Broadcasters Statement of Matt Timothy, Infinity
Broadcasting Corp.—
RESTRICTED

CRB-111 Filing 1'1/1/05 SoundExchange Motion for Leave to Remove
Exhibits Inadvertently Included in
Direct Case

CRB-112 Filing 11/1/05 Beethoven.corn Written Direct Statement—
RESTRICTED

CRB-113 Filing 11/2/05 NPR ct al. Motion to Substitute the Previously
Filed Written Direct Case w/Bound
Copies of the Same Written Direct
Case

CRB-114 Filing

CRB-115 Filing

CRB-116 Filing

11/3/05 'M Satellite Radio

11/3/05 Beethoven.corn

11/3/05 Radio Broadcasters

Written Direct Statement — PUBLIC

Written Direct Statement — PUBLIC

Redaction Log for Written Direct
Statement

CRB-117 Filing .1 1/3/05 Sirius Satellite Radio Redaction Log for Written Direct
Statement

CRB-118 Filing 11/3/05 NRBNMLC Redaction Log for Written Direct
Statement

CRB-119 Filing 11/3/05 AccuRadio, Digitally Written Direct Statement-
Irnported, Discombobulated, PUBLIC
mvyradio.corn, Radioio,
Radio Paradise, 3wk LLC

CRB-120 Filing

CRB-121 Filing

CRB-122 1"'iling

CRB- l 23 Filing

11/3/05

11/4/05

Radio Broadcasters

XM Satellite Radio

11/3/05 DiMA et al.

11/3/05 SoundExchange

Written Direct Statement — PUBLIC

Written Direct Statement — PUBLIC

Written Direct Statement — PIJBLIC

Notice of Substitution of Contact
{Greenstein for Greer)
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CRB-124 Filing 11/4/05 DiMA Motion to Correct Redacted Version
of Written Direct Statement

CRB-125 Filing 11/4/05 NRBNMLC Motion to Amend Written Direct
Statement to Include Proof of
Service

CRB-126 Filing 11/4/05 Radio Broadcasters Motion to Amend Written Direct
Statement to Include Proof of
Service

CRB-127 Filing 11/4/05 Sirius Satellite Radio Motion to Amend Written Direct
Statement to Include Proof of
Service

CRB-128 ORDER 11/8/05 CRB Declining to adopt SoundExchange's
proposed discovery schedule; setting
date for meeting regarding discovery
schedule; and soliciting proposals for
60-day discovery schedule

CRB-129 Filing 11/9/05 Beethoven.corn Motion to Accept Late-Filed Written
Direct Statement

CRB-130 Filing 11/17/05 SoundExchange, Yahoo!, Joint Proposed Discovery
AOL, DiMA, Sirius Satellite Schedule of Certain Parties
Radio, NRBNMLC, Clear
Channel, Infinity Broadcasting,
Bonneville International, Salem
Communications Group,
Susquehanna Radio, XM
Satellite Radio, 3WK LLC,
AccuRadio, Digitally Imported,
Discombobulated, EMF,
mvyradio.corn, Radio Paradise,
Radioio.corn, SBR Creative
Media, NPR, Beethoven.corn,
Royalty Logic Inc., IBS/WHRB,
CBI
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CRB-131 Filing 11/21/05 NR.BNMLC, NPR, CPB Joint Motion to Preclude
SoundExchange from Presenting
Evid.ence or Proposing Rates ance

1 erms for Noncommercial
Broadcasters and Webcasters
(amendment pending)

CRB-132 Filing 11/22/05 NRBNMLC, NPR, CPB Corrected version of sample order to
11/21/2005 filing

CRB-133 Filing 11/23/05 Beethoven.corn Addendum to Motion to Accept Late
Filing

CRB-134 ORDER 11/28/05 CI"B (iranting motions of Sirius,
NRBMI,C, Susqueharina .Rad!io k
Infinity Broadcasting,
SoundExchange, NPR and DiMA to
amend their written direct
statements; and! Granti.ng motion of
Beethoven,corn to accept late-filed
written direct statement

CRB-135 Filing 11/29/05 IBS/WHPJ3 Statement in Support of Joint. Motion
to Preclude Soundi"xchange from
Presenting Evidence or Proposing
I'ates and Terms for Noncommercia.l
Broadcasters and Webcasters

CRB-136 Fi ling 11/29/05 Sound.Exchange Motion to Strike Beethoven.corn's
Written Direct Statement

CRB-137 Filing 11/29/05 Sound!Exchange Motion to Strik:e Direct Statement of
Collegiate Broadcasters, Inc.

CRB-138 Filing 11/29/05 Sound.Exchange Motion to Strike Pre-EIeajing Memo
of DiMA and Member Companies

CRB-139 ORDER 12/1/05 CRB Setting Discovery Schedule
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CRB-140 Filing 12/1/05 CBI Memo Concerning Enclosed
Motions; Motion to Amend
Protective Order; Motion for
Declaratory Ruling of Failure to File
Direct Statement & to Bifurcate or
State Proceedings for
Noncommercial & Commercial
Services

CRB-141 Filing 12/1/05 SoundExchange Opposition to Joint Motion to
Preclude SoundExchange from
Presenting Evidence or Proposing
Rates & Terms for Noncommercial
Broadcasters & Webcasters

CRB-142 Filing ] 2/1/05 SoundExchange Motion to Dismiss Persons &
Entities That Did Not File a Written
Direct Statement

CRB-143 Fihng 12/1/05 SoundExchange Motion to Strike Portions of Direct
Case of Intercollcgiatc Broadcasting
System, Inc., and Harvard Radio
Broadcasting Co., Inc.

CRB-144 Transcript 12/2/05 Neal Gross Of 11/22/2005 discovery schedule
meeting {with diskette)

CRB-145 Filing 12/7/05 5oundExchange Opposition to Collegiate
Broadcasters Inc.& SBR Creative
Media Inc.'s Motion to Amend
Protective Order

CRB-146 Filing 12/7/05 SoundExchange Opposition to Collegiate
Broadcasters Inc,'s Motion for
Declaratory Ruling & to Bifurcate or

Stage Proceedings

CRB-147 I'i ling

CRB-148 Filing

12/8/05

12/8/05

IBS/WHRB

IBS/WHRB

Opposition to lvlotion to Strike

Joint Opposition to
SoundExchange's Motion to Strike
Direct Statement of Collegiate
Broadcasters Inc.
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CRB-149 Filing 12/8/05 Beasley Broadcast Cirou'p, 'otiCe of Withdrawal'nc.

CRB-150 Filing

CRB-151 Filing

12/8/05

12/8/05

Citadel Broad. Corp. NotiCe of Withdrawal

'eethoven.corn Response to SoundExchange's
Motion to Strike Beethoven.corn's
Written Direct Statement

CRB-152 Filing 12/8/05 CBI Opposition to SoundExchange's
Motion to Strike Direct Statement of
Collegiate.Broadcasters Inc.

CRB-153 Filing 12/8/05 DiMA & its Member Cds. 'pposition to i%lotion to Strike Pre-

(AOL, Live365, Microsoft Hearing Memo of DiMA & Member
Corp., & Yahoo!) Companies

CRB-154 Filing 12/8/05 Noncommercial
Broadcasters (NPR, CPB
& NRBNMLC)

Reply to Sound'Exchange's
Opposition to Joint Motion to
Preclude SoundExchangc from
Presenting Evidence or Proposing
Rates & Terms for Noncommercial
Broadcasters & Webcasters

CRB-155 Filing 12/9/05 Entercom Commurricatibns'otiCe df Withdrawal
Corp.

CRB-156 Filing

CRB-157 Filing

12/9/05

12/9/05

Greater Media Inc. ' Notice of Withdrawal

Salem Communications Notice af Withdrawal
Corp.

CRB-158 Filing

CRB-159 Filing

12/9/05

12/9/05

Sirius Satellite Radio ' Notice af Withdrawal

AccuRadio, Bonneville Intl; Joint Opposition to Motion to

Corp., Clear Channel Comm. Amend Protective Order
Inc., Digital ly Imported,
Discombobulated LLC,
EMF, Infinity Broadcasting,
mvyradio.corn, NRBMLC,
NRBNMLC, Radioio, Radio
Paradise, Susquehanna Radio
Corp., 3wk LLC
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CRB-181 Filing 1/23/06 SoundExchange Reply to XM Satellite in Support of
its Motion Requesting Referral of
Novel Material Questions of
Substantive Law

CRB-182 Filing

CRB-183 Filing

1/25/06

2/1/06

SoundExchange

Sirius Satellite Radio &.

XM Satellite Radio

Opposition to the Joint Motion of
Sirius/XM for Dcclaral.ory Ruling

Reply to SoundExchange
Opposition to the Motion for
Declaratory Ruling

CRB-184 ORDER 2/2/06 CRB Granting SoundExchange's Motion
to Strike Portions of the Direct
Statement of Collegiate
Broadcasters, Inc. and Granting
Collegiate Broadcasters, Inc., Leave
to Amend Stricken Portions of Direct
Statement (distributed to parties on
February 6, 2006)

CRB-185 ORDER 2/2/06 Denying SoundExchange's Motion
to Strike Prehearing Memorandum of
DiMA & Member Companies
(distributed to parties on February 6,
2006)

CRB-186 ORDER 2/2/06 Denying Joint Motion to Preclude
SoundExchange from Presenting
Evidence or Proposing Rates &,

Terms for Noncommercial
Broadcasters Ec Webcasters; and
Denying Collegiate Broadcasters'otion

for Declaratory Ruling of
Failure to File Direct Statement &. to
Bifurcate or Stage Proceedings for
Noncommercial & Commercial
Services (distributed to parties on
February 6, 2006)
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CRB-187 ORDER 2/2/06 CRB Granting Becthovcn,corn Motion to
Amend Certain Testimony Submitted
with Beethoven.corn's Written
Direct Statement (distributed to
parties on February 6, 2006)

CRB-188 Filing 2/3/06 AccuRadio, LLC, et al.;
EMF

Notice of Change of Address
of Counsel

CRB-189 ORDER 2/9/06 Granting SoundExchange's Motion
to Strike Beethoven.corn's Written
Direct Statement

CRB-190 ORDER 2/9/06 Directing parties to file pleading
demonstrating compliance with
37 CFR $350.2

CRB-191 Filing 2/10/06 Sound Exchange Memo re: depositions in response to
Order of 12/1/05

CRB-192 Filing 2/14/06 CBI QBI's First Requests for Documents
from SoundExchange

CRB-193 Filing 2/15/06 Broadcasters Supplemental Response Regarding
the CBI & SBR Motion to Amend
Protective Order

CRB-194 Filing

CRB-195 Filing

CRB-196 Filing

2/15/06

2/15/06

2/15/06

EMF

Small Commerical
Webcasters (AccuRadio,
Digitally Imported, Discom-
bobulated, mvyradio.corn,
Radioio, Radio Paradise,
3wk LLC)

SoundExchange,
IBS/WHRB

Representation Statement,

Representation Statement

Joint, Stipulatiori (ry:
SoundExchange's Motion to Strike
Portions of Direct Case of
IBS/Harvard)
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CRB-197 l'iling 2/16/06 SoundExchange Memo in further support of
SoundExchange's Opposition to
CBI's Motion to Amend Protective
Order

CRB-198 Filing

CRB-199 ORDER

2/16/06

2/16/06

Beethoven.corn Representation Statement

Denying CBI's Motion to Amend
Protective Order

CRB-200

CRB-201

CRB-202

Filing

Filing

Filing

2/17/06 SoundExchangc

2/17/06 SoundExchange

2/17/06 IBS/WHRB

Motion to Quash Deposition Notice

Notice re: depositions scheduled for
Ronning and Winston

Notice of Appearance {Malone,
Hobson and Schettenhelm)

CRB-203 Filing 2/17/06 Sound Exchange Demonstration of Representation
(Greenstein)

CRB-204 Filing 2/17/06 DiMA, AOL, Yahoo!, NPR, Representation Notice
CPB-Qualified Public Radio
Stations

CRB-205 Filing

CRB-206 Filing

2/17/06

2/17/06

SoundExchange

Bonneville,.CBS Radio,
Clear Channel, NRBMLC,
NRBNMLC, Susquehanna
Radio

Demonstration of Representation
{Smith, Handzo, Perelli, Freedman,
Cowie)

Response to Representation Order

CRB-207 Filing

CRB-208 Filing

CRB-209 Filing

2/22/06

2/22/06

2/22/06

CBI

CBI

CBI

Amended Introductory Statement of
CBI, Inc.

Motion to Accept Late I'i lings

Response to Notice Requiring
Confirmation of Compliance with
Representation Requirements Under
37 CFR g 350.2
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CRB-210 Filing

CRB-211 Filing

2/22/06

2/22/06

SBR Creative Media

Royalty Logic Inc.

Kepr'esehtation'Statem'ent'epr

esehtat'ion'Statcrn'cnt'RB-212

ORDER 2/23/06 CRB Denying SoundExchange's Motion
to Quash Deposition

CRB-213 Filing 2/24/06

CRB-214 ORDER 2/24/06

CRB-215 ORDER 2/24/06

SoundExchange

CRB

Notice o'f depositions

Denying SoundExchange Motion for
Referral and Joint Motion of XM and
Sirius Satellite Radio for Declaratory
Ruling

Approving joint stipulation of
SoundExchange, IBS, Inc., and
Harvard Radio Broad., Inc. resolving
Sound-Exchange motion to strike
portions of direct case of IBS &
Harvard Radio Broadcasters

CRB-216 ORDER 2/27/06 CRB Denying CBI's 'Mo'tion to 'Accept
Late Filings as Moot

CRB-217 Filing

CRB-218 Filing

CRB-219 Filing

CRB-220 Filing

CRB-221 Filing

2/27/06

2/28/06

3/2/06

3/3/06

3/6/06

Weil, Gotshal, & Manges 'otice of Depositions

SoundExchange Moti'on for Clarification of
February 23, 2006 Order

Radio Broadcasters Motion to Compel,SoundExchange
to Produce Documents Related to the
Differences Among Various Types
ofBroadcasting and Webcasting
Entities

DiMA, AOL, Yahoo!, NPR~ Request~ for ~telephone conference

Weil, Gotshal & Manges i Notice of depositions
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CRB-222 Filing 3/6/06 DiMA and Its Member
Companies, the Radio
Broadcasters, NPR, and

CPB-Qualified Public
Radio Stations

Motion to Compel SoundExchange
to Provide Discovery Relating to the
Promotional Value of Airplay

CRB-223 Filing 3/6/06 Radio Broadcasters Motion to Compel SoundFxchange
to Produce Documents Related to

Artist Witnesses

CRB-224 Filing 3/6/06 DiMA and I(s Member
Companies, the Radio
Broadcasters,NPR, and
CPB-Qualified Public
Radio Stations

Motion to Compel SoundExchange
to Produce Specific Documents in a
Complete and Usable Form

CRB-225 Filing 3/6/06 DiMA and Its Member
Companies, the Radio
Broadcasters, NPR, and
CPB-Qualified Public
Radio Stations

Motion to Compel SoundExchange
to Provide Various Documents
Underlying SoundExchange's
Direct Case

CRB-226 Filing 3/6/06 CBI Motion to Compel SoundExchange,
Inc., to Produce Documents in
Response to CBI's First Set of
Document Requests; and to Produce
a Log of Documents Withheld Based
on the Protective Order

CRB-227 Filing 3/6/06 SoundExchange Consolidated Motion to Compel and
Exhibits to Motion-RESTRICTED

CRB-228 Filing 3/6/06 DiMA and Its Member
Companies

Motion to Compel SoundExchange
to Produce Its Satellite Digital Audio
Radio Services License Agreements
and Related Documents

CRH-229 Filing 3/6/06 DiMA and Its Member
Companies, The Broad-
casters and NPR

Motion to Compel SoundExchange
to Produce Documents Directly
Related to the Record

Labels'inancialCondition and the
Economics of the Sound Recording
Market
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CRB-230 Filing 3/6/06 DiMA and Its Member .

Companies, The Broad-
.casters and NPR

Motion to Compel SoundExchange
to Produce Negotiating Documents
Directly Related to Its Direct
Statement

CRB-231 Filing 3/6/06 DiMA and Its Member Cos. Supplemental Motion to Compel
SoundExchange to Produce
Documents Related to the Record
Labels'romotional Practices
Known as Payola

CRB-232 Filing 3/6/06 DiMA and Its Member Cos. Appendix of Exhibits for DiMA's
Motions to Compel-RESTRICTED

CRB-233 ORDER 3/7/06 Scheduling of post-discovery
settlement conference and filing of
Ioint Settlement Conference Report
and setting dates for trial

CRB-234 Filing 3/7/06 SoundExchange Motion to Reconsider the Board's
Oral Ruling That Discussions About
Legal Strategy Occurring Within The
SoundExchange Licensing
Committee Are Not Privileged

CRB-235 Filing 3/3/06 Bonneville Intl. Corp,
CBS Radio Inc., Clear
Channel Comm., Inc.,
NRBMLC, NRBNMLC
and Susquehanna Radio
Corp.

Letter advising response to
SoundExchange's Motion to
[Re] Consider l3oard's Order
Ruling that Discussions about
Legal Strategy Occurring
within SoundExchange Licensing
Committee Are Not Privileged is
forthcoming

CRB-236 Filing 3/8/06 DiMA and Its Member Cos'. Motion to Compel SoundExchange
to Produce Its Satellite Digital Audio
Radio Services License Agreements
and Related Documents—PUBLIC

-21-

JA 24



CRB-237 Filing 3/8/06 DiMA and Its Member Cos. Supplemental Motion to Compel
SoundExchange to Produce
Documents Related to the Record
Labels'romotional Practices
Known as "Payola"—PUBLIC

CRB-238 Filing 3/8/06 DiMA and Its Member

Companies, The Broad-
casters and NPR

Motion to Compel SoundExchange
to Produce Documents Directly
Related to the Record

Labels'inancial

Condition and the
Fconomics of the Sound Recording
Market—PUBLIC

CRB-239 Filing

CRB-240 Filing

3/8/06

3/8/06

DiMA Appendix of Fxhibits for DiMA's
Motions to Compel—PUBLIC

DiMA and Its Member Cos. Opposition to SoundExchange's
Motion to Reconsider the Board's
March 6, 2006, Oral Ruling on
Privilege

CRB-241 Filing 3/9/06 DiMA and Its Member
Companies, the Broad-
casters and NPR

Motion to Compel SoundExchange
to Produce Negotiating Documents
Directly Related to Its Direct
Statement—PUBLIC

CRB-242 Filing 3/9/06 S oundExchange Letter advising replies to DiMA and
Broadcasters'ppositions/responses
to SoundExchange's Motion to
Reconsider are forthcoming

CIV3-243 Filing 3/9/06 SoundExchange Consolidated Motion to Compel
Discovery—PUBLIC

CRB-244 Filing 3/9/06 DiMA and Its Member Cos. Motion to Substitute Redacted
Version of Motion to Compel
SoundExchange to Produce
Negotiating Documents Related to
Its Direct Statement—PUBLIC
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CRB-245 Filing 3/9/06 Radio Broadcasters Response to SoundExchange's
Motion to Reconsider the Board's
March 6, 2006, Oral Ruling on

Privilege

CRB-246 Filing 3/9/06 Radio Broadcasters Motion to Compel SoundExchange
to Produce Documents Related to the
Differences Among Various Types
of Broadcasting and Webcasting
Fntities

CRB-247 Filing 3/9/06 DiMA, Radio Broadcasters, Motion to Compel SoundExchange
NPR, CPB-Qualified Public to Provide Discovery Relating to,the
Radio Stations Promotional Value of Airplay—

PUBLIC

CRB-248 Filing 3/9/06 Radio Broadcasters Motion to Compel SoundExchange
to Produce Documents Related to the
Differences Among Various Types
of Broadcasting and Webcasting
Entities- PVBLIC

CRB-249 Filing 3/9/06 DiMA and its Member',
Companies, The Radio
Broadcasters, National
Public Radio, and
Corporation for Public
Broadcasting-Qualified
Public Radio Stations

Motion to Compel; Sound|.xchange
to Provide Discovery Relating to the
Promotional Value of Airplay
-PUBLIC

CRB-250 Filing 3/1 0/06 IBS and WHRB(FM) Joint Opposition to
SoundEx[change]'s Motion for
Reconsideration

CRB-251 Filing 3/10/06 SoundExchange Replay Brief in Support of
SoundExchange Motion to
Reconsider the Board's Oral Ruling
that Discussions About Legal
Strategy Occurring Within the
SoundExchange Licensing
Committee Are Not Privileged
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CRB-252 Filing 3/10/06 DiMA and Its Member Cos. Motion to Substitute Redacted
Version of Motion to Compel
SoundExchange to Produce
Negotiating Documents Related to

Its Direct Statement

CRB-253 Filing 3/10/06 DiMA, Radio Broadcasters, Motion to Amend Motions to

NPR„and CPB-Qualified Compel SoundExchange to

Radio Stations Provide Discovery— RESTRICTED

CRB-254 Filing 3/10/06 DiMA, Radio Broadcasters, Motion to Amend Motions to

NPR, and CPB-Qualified Compel SoundExchange to Provide

Radio Stations Discovery— PUBLIC

CRB-255 Filing 3/10/06 DiMA, Radio Broadcasters, Motions to Compel SoundExchange

NPR, CPB-Qualified Public to Provide Discovery—PUBLIC
Radio Stations

CRB-256 I"'iling 3/15/06 CBI Motion to Accept Late Filing
(Motion to Compel SoundExchange
to Produce Documents in Response
to CBI's First Set of Document
Requests and to Produce a I,og of
Documents Withheld Based on the
Protective Order)

CRB-257 Filing 3/15/06 CBI Motion to Accept Late Filing
(Opposition to SoundExchange's
Mot.ion to Compel Production)

CRB-258 Filing 3/15/06 DiMA and Its Member Cos. Motion to Substitute Redacted
Version of Motion to Compel
SoundExchange to Produce
Negotiating Documents Related to

Its Direct Statement — PUBLIC

CRB-259 ORDER 3/15/06 CRB Denying in Part and Granting in Part
SoundExchange's Motion to

Reconsider Board's Oral Ruling
Regarding Discovery Dispute
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CRB-260 Filing 3/1,5/06 Radio Broadcasters Motion to Correct RBX22 [an
exhibit submitted ivith Their
WDS]—)RESTRICTED

CRB-261 Filing

CRB-262 Filing

3/1.5/06

3/1,5/06 Radio Broadcasters Opposition to SoundExchange's
Consolidated Motion to Compel
Discovery

Radio 13roadcasters Motion to Correct RBX22—PUB.k IC

CRB-263 Filing 3/1.5/06 DiMA and its Member Cos.
and NPR

Opposition to SoundExchange's
Motion to Compel Production of
Documents — RESTIUCTEO

CRB-264 Filing 3/1,5/06 IBS and WH]& Join), Opposition to SoundExchange's
Consolidated Motion to Compel
Discovery

CRB-265 Filing 3/1.5/06 Small Commercial
W bcasters

Opposition to SoundExchange's
Motion to Compel Production of
Documents

CRB-266 Filing 3/1 5/06 Beethoven,corn Oppositiion to SoundExchange's
Consolidated Motion to Compel
Discovery

CRB-267 .Filing 3/1.5/06 Sound Exchange Consolidated Opposition to 1) Motion
to Compel Discovery Relating to
Promotional Value of Airplay and to

2) Supplemental Motion to Compel
Documents Relating to Payola

CRB-268 Fi! ing 3/15/06 Sound Exchange Opposition,to Motion to Compel
SoundExchange to Produce Specific
Documents in a Complete and U! able
Form, Submitted by DiMA and Its
Member Cos„Rad.io Broadcasters,
NPR. and CPB-Qualified E'ublic
Radio Stations

-25-



CRH-269 Filing 3/15/06 SoundExchange Opposition to Motion of DiMA,
Radio Broadcasters and NPR to
Compel SoundExchange to Produce
Negotiating Documents-
RKSTRICTKB

CRB-270 Filing 3/15/06 Sound Exchange Opposition to Motion of DiMA and
1ts Member Companies to Compel
SoundExchange to Produce Its

Satellite Digital Audio Radio Services
License Agreements and Related
Documents

CRB-271 Filing 3/15/06 SoundExchange Opposition to DiMA and its Member
Companies, Radio Broadcasters and
NPR's Motion to Compel
SoundExchange to Produce
Documents Directly Related to the
Record Labels'inancial Condition
and the Economics of the Sound
Recording Market

CRB-272 Filing 3/15/06 SoundExchange Opposition to Radio Broadcasters'otion

to Compel SoundExchange to
Produce Various Documents Related
to the Differences Among Various
Types of Broadcasting and
Webcasting Entities

CRB-273 Filing 3/15/06 SoundExchange Opposition to Radio Broadcasters'otion

to Compel SoundExchange
to Produce Documents Related to

Artist %'itnesses

CRB-274 Filing 3/15/06 SoundExchange Opposition to Motion of DiMA and
Its Member Companies to Compel
SoundExchange to Produce Its
Satellite Digital Audio Radio
Services License Agreements and
Related Documents
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CRB-275 Filing 3/15/06 SoundExchange Opposition to Motion to Compel
SoundExchange to Produce Various
Documents Underlying
SoundExchange's Direct Case,
Submitted by DiMA and Its Member
Companies, the Radio Broadcasters,
NPR, and Corporation for Public
Broadcasting-Qualified Public Radio
Stations

CRB-276 Filing 3/15/06 Sound Exchange Qmnibus Brief in Opposition to
Various Motions to Compel Filed by
DiMA and its Member Companies,
the Broadcasters, NPR, and CBI

CRB-277 Piling 3/15/06 Sound Exchange Qpposition to CBI's Motion to
Compel SoundExchange Inc. to
Produce Documents in Response to
CBI's First Set ofDocument
Requests and to Produce a Log of
Documents Withheld Based on the
Protective Order

CRB-278 Filing 3/16/06 DiMA and Its Member
Cos., Thc Broadcasters
and NPR

Motion to Compel, SoundExchange
to Produce Negotiating Documents
Directly Related to Its Direct
Statement-PUBLIC

CRB-279 Filing 3/17/06 SoundExchange, Radio,, Letter requesting hearing to bypass
Broadcasters, DiMA and its reply briefs regarding discovery .

Member Cos. & NPR motions

CRB-280 Filing 3/17/06 All Participants Letter proposing trial schedule

CRB-281 ORDER 3/20/06 CRB Denying Scheduling Request and
Amending the March 7, 2006,
Schedulin'g Order

CRB-282 ORDER 3/20/06 CRB Denying Request for Hearing In Lieu
of Written Reply Briefs
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CRB-283 ORDER 3/20/06 CRB Denying SoundExchange Motion for
Referral and Joint Motion of XM and
Sirius Satellite Radio for Declaratory
Ruling

CRB-284 Filing 3/20/06 SoundExchange Opposition to Motion of Digital
Media Association, The Broadcasters
and NPR to Compel SoundExchange
to Produce Negotiating Documents
—PUBLIC

CRB-285 Filing 3/20/06 SoundFxchange Opposition to Digital Media
Association and Its Member
Companies, Radio Broadcasters and
NPR" s Motion to Compel
SoundExchange to Produce
Documents Directly Related to the
Record Labels'inancial Condition
and the Economics of the Sound
Recording Market—PUBLIC

CRB-286 Filing 3/20/06 DiMA and Its Member Cos. Opposition to SoundExchange's
and NPR Motion to Compel Production of

Documents—PUBLIC

CRB-287 Filing 3/22/06 SoundExchange Reply in Support of its Consolidated
Motion to Compel With Respect to
the Radio Broadcasters—
RESTRICTED

CRB-288 Filing 3/22/06 SoundExchange Reply in Support of its Consolidated
Motion to Compel With Respect to
the Small Commercial Webcasters

CRB-289 Filing 3/22/06 SoundExchange Reply in Support of its Consolidated
Motion to Compel With Respect to
Collegiate Broadcasters, Inc.

CRB-290 Filing 3/22/06 SoundExchange Reply in Support of its Consolidated
Motion to Compel With Respect to
Beethoven.corn
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CRB-291 Filing 3/22/06 DiMA and Its Member Cos, Reply to SoundExchange's
Opposition to Supplemental Motion
to Compel SoundExchange to
Produce Documents Related to the
Record Labels'romotional
Practices Known as "Payola"

CRB-292 Filing 3/22/06 SoundExchange Reply in Support of Its Consolidated
Motion to Compel with Respect to
Intercollegiate Broadcasting System,
Inc. and Harvard Radio Broadcasting
Co.

CRB-293 Filing 3/22/06 DiMA and Its Member Cosi
the Radio Broadcasters and
NPR

Reply Memorandum in Support of,
Their Motion to Compel Sound-
Exchange to Produce Documents
Directly Related to the Record
Labels'inancial Condition and the
Economics of the Sound Recording
Market — RESTRICTED

CRB-294 Filing 3/22/06 Radio Broadcasters... Reply in Support oj'the 1vlotipn to
Compel SoundExchange to Produce
Documents Related to the Artist
Witnesses

CRB-295 Filing 3/22/06 DiMA and Its Member Cos.
the Broadcasters and NPR

Reply Memo in Support qf its
Motion to Compel SoundExchange

to Produce Negotiating Documents
Directly Related to its Direct
Statement-RESTRICTED

CRB-296 Filing 3/22/06 DiMA and Its Member Cos.
the Radio Broadcasters,
NPR and the CPB-Qualified
Public Radio Stations

Reply in Support of Motion to
Compel SoundExchange to Produce
Specific Documents in a Complete,
and Usable Form— RESTRICTED

CRB-297 Filing 3/22/06 DiMA and Its Member Cos.
the Radio Broadcasters,
NPR and CPB-Qualified
Public Radio Stations

Reply Memo in Support of Motion to
Compel SoundExchange to Produce
Various Documents Underlying
SoundExchange's Direct Case—

RESTRICTED
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CRB-298 Filing

CRB-299 Filing

3/22/06

3/22/06

DiMA and lts Member Cos. Reply Memo in Support of Motion to
Compel SoundExchange to Produce
SDARS Agreements

DiMA and Its Member Cos. Reply to SoundExchange's Omnibus
Bonneville, Clear Channel, Brief in Opposition to Various

CBS Radio, NRBMLC, Motions to Compel
NRBNMLC and Susquehanna
Radio

CRB-300 Filing 3/22/06 Radio Broadcasters Reply in Support of the Motion to
Compel SoundExchange to Produce
Documents Related to the
Differences Among Various Types
ofBroadcasting and Webcasting
Entities- RESTRICTED

CRB-301 Filing 3/22/06 DiMA and Its Member
Cos., the Radio Broad-
casters, NPR, and CPB-
QuaIified Public Radio
Stations

Reply in Support of Motion to
Compel SoundExchange to Provide
Discovery Relating to the Promo-
tional Value of Airplay-
RKSTRICTKD

CRB-302 Filing 3/22/06 SoundExchange Reply in Support its Consolidated
Motion to Compel With Respect to
DiMA and Its Member Companies-
RKSTMCTKD

CRB-303 Filing 3/23/06 CBI Reply Brief in Support ofMotion to
Compel SoundExchange Inc. to
Produce Documents in Response to
CBI's First Set of Document
Requests, to Produce a Log of
Documents Withheld in Based on the
Protective Order

CRB-304 Filing 3/23/06 DiMA and Its Member Cos. Motion to Compel SoundExchange
to Produce Negotiating Documents
Directly Related to Its Direct
Statement (hearing requested)
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CRB-305 Filing 3/23/06 DiMA and l'ts Member Cos., Motion to Compel SoundFxchange
the Broadcasters, NPR to Produce Documents Directly

Related to the Record

Labels'inancial

Condition and the
Economics of the Sound Recording
Market

CRB-306 Filing

CRB-307 Filing

3/23/06 CBI

3/23/06 CBI

Motion to Accept Late Filing

Motion to for [sic] an Extension to
Reply to SoundExchange's
Opposition to Collegiate
Broadcasters, Inc.'s Motion to
Compel

CRB-398 Filing 3/24/06 DiMA and Its Member Cos. Motion to Suppl. Exhibits to.Public.
and NPR Version of Opposition to Sound-

Fxchange's Motion to Compel
Production of Documents-PUBLIC

CRB-309 Filing 3/24/06 DiMA and Its Member Cos., Reply Memo in Support of Its
the Broadcasters, and NPR Motion to Compel SoundExchange

to Produce Negotiating Documents
Directly Related to Its Direct
Statement—PUBLIC

CRB-310 Filing 3/24/06 DiMA and Its Member Cos., Reply Memo in Support ofTheir
the Radio Broadcasters and Motion to Compel SoundExchange,
NPR to Produce Documents Directly

Related to the Record

Labels'inancial

Condition and the
Economics of the Sound Recording
Market-PUBLIC

CRB-311 Filing 3/27/06 DiMA and Its Member Col., Reply ih Support ofMotion to
The Radio Broadcasters, Compel SoundExchange to Provide
NPR and CPB-Qualified Discovery Relating to the Promo-
Public Radio Stations tional Value of Airplay—PUBLIC
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CRB-312 Filing 3/27/06 Radio Broadcasters Reply in Support of the Motion to

Compel SoundExchange to Produce
Documents Related to the
Differences Among Various Types
of Broadcasting and Webcasting
Entities- PUBLIC

CRB-313 Filing 3/27/06 SoundExchange Reply in Support of Its Consolidated
Motion to Compel with Respect to

the Radio Broadcasters — PUBLIC

CRB-314 Filing 3/27/06 SoundExchange Reply in Support of Its Consolidated
Motion to Compel with Repsect to
DiMA and Its Member
Companies-PUBLIC

CRB-315 Filing

CRB-316 Filing

3/27/06 SoundExchange

3/27/06 SoundExchange

Letter to inform Steven Marks
deposition postponed due to medical
emergency

Amended testimony of Erik
Brynjolfsson [Note: Motion to
Amend did not accompany this
filing] — RESTRICTED

CRB-317 ORDER 3/27/06 CRB Granting the Motion ofDiMA and
Its Member Companies, NPR,
Corporation for Public Broadcasting-
Qualified Public Radio Stations and
the Radio Broadcasters to Compel
SoundExchange to Produce Specific
Documents in a Complete and
Usable Form

CRB-318 ORDER 3/27/06 CRB Granting in Part and Denying in Part
the Motion of DiMA and Its Member
Companies, NPR, and the Radio
Broadcasters to Compel
SoundExchange to Produce
Documents Directly Related to the
Record Labels'inancial Condition
and the Economics of the Sound
Recording Market
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CRB-319 ORDER 3/27/06 CRB Granting in Part and Denying in Part
DiMA and lts Member Companies'otion

to Compel SoundExchange
to Produce Negotiating Documents
Related to its Direct Statement

CRB-320 ORDER 3/27/06 CRB Granting Radio Broadcasters'otion

to Compel SoundExchange
to Produce Documents Related to the
Differences Among Various Types
of Broadcasting and Webcasting
Entities

CRB-321 ORDER 3/27/06 Denying in Part and Granting in Part
CBI's Motion to Compel
SoundExchange, Inc., to Produce
Documents in Response to CBI's
First Set of Document Requests and
to Produce a Log of Documents
Withheld Based on the Protective
Order

CRB-322 ORDER 3/28/06 CRB Granting in,Part and Denying in Part
the Motion of DiMA and Its Member
Companies. NPR, Corporation for
Public Broadcasting-Qualified Public
Radio Stations and the Radio
Broadcasters to Compel
SoundExchange to Produce
Discovery Relating to the
Promotional'alue of Airplay

CRB-323 ORDER 3/28/06 CRB Denying the Supplemental Motion of
DiMA and Its Member Companies to

Compel SoundExchange to Produce
Documents Related to the Record
Labels'romotional Practices
Known as Payola
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CRB-324 ORDER 3/28/06 CRB Granting in Part and Denying in Part
the Motion of DiMA and Its Member
Companies to Compel
SoundExchange to Produce its
Satellite Digital Audio Radio
Services License Agreements and
Related Documents

CRB-325 ORDER 3/28/06 CRB Granting in Part and Denying in Part
DiMA and Its Member Companies'otion

to Compel SoundExchange
to Provide Various Documents
Underlying SoundExchange's Direct
Case

CRB-326 Filing

CRB-327 Filing

3/29/06 CBS Radio

3/29/06 SoundExchange

Notice of Withdrawal

Amended testimony of Erik
Brynjolfsson—PUBLIC

CRB-328 Filing 3/31/06 Bonneville Intl Corp., Clear
Channel Comm., NRBMLC
NRBNMLC, Susquehanna
Radio

Letter opposing SoundExchange's
amended testimony of Erik
Brynj olffson

CRB-329 Filing 4/3/06 SoundExchange Letter responding to letter dated
3/31/06 opposing SoundExchange's
amended testimony of Erik
Rrynjolffson

CRB-330 ORDER 4/4/06 Granting Radio

Broadcasters'otion

to Correct RBX22

CRB-331 ORDER 4/5/06 Granting in Part and Denying in Part
Radio Broadcasters'otion to

Compel SoundExchange to Produce
Documents Related to Artist
Witnesses

CRB-332 ORDER 4/6/06 CRB Granting in Part and Denying in Part
SoundExchange's Consolidated
Motion to Compel Discovery
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CRB-333 ORDER 4/7/06 CRB : Second Amended Scheduling Order
setting prehearing scheduling
conference

CRB-334 Filing

CRB-335 Filing

4/7/06

4/7/06

CBI

CBI

i Motion to Accept Late Filing,

i Motion to AInend Its Motion to
Accept Late Filing

CRB-336 Filing 4/7/06 CBI Reply Brief in Support of Motion to
Compel SoundExchange Inc. to
Produce Documents in Response to
CBI's First'Set of Document
Requests, to Produce a Log of
Documents Withheld Based on the
Protective Order

CRB-337 Filing 4/10/06 Participants Joint Settlement Conference Report
(Except for Royalty
Logic Inc. and SBR Creative
Media)

CRB-338 Filing 4/10/06 DiMA and Its Member Cos., Motion to Strike SoundExchange's
Radio Broadcasters, NPR, Amended Written Direct Statement
CPB-Qualified Public Radio of Erik Brynjolffson
Stations, Beethoven.corn,
Small Commercial
.Webcasters, CBI and SBR
Creative Media

CRB-339 Filing

CRB-340 Filing

4/11/06

4/11/06

Participants (except
' L'ette'r explaining correction to Joint

for Royalty Logic Inc. Settlement Conference Report
and SBR Creative Media)

Participants (except ' Corrected Joint'Settlement
for Royalty Logic Inc. Conference Report
and SBR Creative Media)

CRB-341 Filing 4/1 1/06 SoundExchange Motion to Prohibit Live Demonstra-
tion During the Evidentiary Hearing

CRB-342 ORDER 4/13/06 Trial Order
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CRB-343 Filing 4/14/06 SoundExchange Motion to Reconsider the Board's
Order Requiring Artist Witnesses to
Produce 1 heir Federal Income Tax
Returns

CRB-344 Filing 4/14/06 SoundExchange Opposition to Motion to Strike
SoundExchange's Amended Written
Direct Statement of Erik
Brynjolfsson

CRB-345 Filing 4/14/06 Royalty Logic Inc. Substitution of Counsel as
Representative

CRB-346 Filing 4/18/06 Yahoo! Unopposed Motion to Adopt
Supplementary Provision for
Protective Order Covering Discovery
Materials Produced in Native
Electron.ic Form

CRB-347 Filing 4/19/06 SESAC Letter requesting that all agreements
between Producing Parties and
SESAC be designated as
"Restricted" under the Protective
Order

CRB-348 Filing 4/19/06 DiMA Letter regarding SoundExchange
Motion re Artists'ederal Income
Tax Returns

CRB-349 ORDER 4/20/06 CRB Denying Joint Motion of DiMA,
NPR, Corporation of Public
Broadcasting-Qualified Public Radio
Stations, Beethoven.corn, Small
Webcasters, CBI, and SBR Creative
Media to Strike SoundFxchange's
Amendments to Written Direct
Statement of Erik Brynjolfsson

CRB-350 Filing 4/21/06 DiMA and lts Member Cos. Memo in Opposition to Motion of
SoundExchangc to Prohibit Live
Demos During the Evidentiary
Hearing
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CRB-351 Filing

CRB-352 Filing

4/25/06

4/25/06

SoundExchange

Broadcasters

Letter regarding Witness Order

Opposition,to SoundExchange's
Motion to Reconsider the Board's
Order Requiring Artist Witnesses to
Produce Their Federal Income Tax
Returns

CRB-353 ORDFR 4/27/06 CRB Granting Yahoo! Inc's Unopposed
Motion to Adopt Supplemental
Provision for Protective Order on
Materials Produced in Native
Flectronic Form

CRB-354 ORDER 4/27/06 CRB Granting SoundExchange's Motion
to Prohibit Live Testimony

C:RB-355 Filing

CRB-356 Filing

CRB-357 Filing

CRB-358 Filing

4/28/06

4/28/06

5/1/06

5/1/06

SoundFxchange

SoundExchange

SoundExchange

Beethoven.corn

Reply in Support of its Motion to
Reconsider the Board's Order
Requiring Artist Witnesses to
Produce Their Federal Income Tax
Returns

Notice of Withdrawal of Witnesses

Witness. Order .

Notice of Withdrawal from
Proceeding

CRB-360 Filing 5/2/06

CRB-361 Transcript 5/2/06

CRB-359 Transcript 5/1/06 Neal Gross

Royalty Logic Inc.

Neal Gross

Opening Statements

Motion on Behalf of Its Copyright
Owner and Performer AfFiliates,
Requesting Referral of Material
Questions of Substantive Law

SoundExchange Direct Case:,
Witness: James Griffin
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CRB-362 ORDER 5/3/06 Denying SoundExchange's Motion
to Reconsider the Board's Order
Requiring, In Part, the Production of
Certain Income Tax Returns

CRB-363 Transcript 5/3/06 Neal Gross SoundExchange Direct Case:
Witness: James Griffin

CRB-364 Filing 5/4/06 SoundExchangc Motion for Extension of Time to

Respond to Royalty Logic, Inc.'s
Motion Requesting Referral of
Material Questions of Substantive
Law

CRB-365 Transcript 5/4/06 Neal Cross SoundExchange Direct Case:
Witness: John Simson [Portions of
testimony- RFSTRICTKD]

CRB-366 Filing 5/5/06 Broadcasters Notice of Appearance of Seth Wood
and Demo of Compliance with
37 CFR $ 350.2

CRB-367 Filing 5/5/06 Royalty Logic Inc. Notice of Consent to Sound-
Hxchange's Motion for Extension of
Time

CRB-368 Filing 5/5/06 SoundExchange Memo on Limited Courtroom
Closure to Maintain Confidentiality
of Protected Materials

CRB-369 Filing

CRB-370 Filing

5/5/06

5/8/06

SoundExchange Witness Order

DiMA and Its Member Cos., Submission of Memorialized
NPR Versions of Their Testimony

CRB-371 Filing 5/8/06

CRB-372 Transcript 5/8/06

SoundExchange

Neal Gross

Witness Order

SoundExchange Direct Case:
Witness: Erik Brynjolfsson
[Portions of testimony-
RESTRICTED]
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CRB-373 Filing 5/9/06 SoundExchange Opposition 'to Request of Collegiate
Broadcasters, Inc., to Allow
Participation by Telephonic Means

CRB-374 Filing 5/9/06 Sound Exchange Motion to Strike the SDARS,
Agreement and Evidence Regarding
it from the Record-PUBLIC

CRB-375 Filirig 5/9/06 SoundExchange Motion to Strike the SDARS
Agreement and Evidence Regarding
it from thc Record-RESTRICTED

CRB-376 Transcript 5/9/06 Neal Gross SoundExchange Direct Case:
Witness: Erik Brynjolfsson
[Portions of testimony—
RESTRICTED]

CRB-377 Filing 5/10/06 CBI Letter requesting participation of
CBI by telephone during
SoundExchange's presentation of its
direct case

CRB-378 Transcript 5/10/06 Neal Gross SoundExchange Direct Case:
Witnesses: Erik Brynjolfsson and
Harold Bradley

CRB-379 Filing 5/11/06 SoundExchange

CRB-380 Transcript 5/11/06 Neal Gross

Witness Order

SoundExchange Direct Case:
Witness: Mark Robert Eisenberg
[Portions of testimony—
RESTRICTED]

CRB-381 Filing 5/15/06 Radio Broadcasters Motion to Strike Portions of
SoundExchange's Written Direct
Testimony of Cathy Fink and Motion
in Limine

CRB-382 Transcript 5/15/06 Neal Gross SoundExchange Direct Case:
Witness: Michael Pelcovits
[Portions of testimony—
RESTRICTED]
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5/16/06 SoundExchange Opposition to Motion to Strike the
Testimony of Cathy Pink

CRB-384 Filing 5/16/06 SoundExchange Response to Motion of Royalty
Logic Inc. Requesting Referral of
Material Questions of Substantive
Law and Request for Briefing
Schedule

CRB-385 Transcript 5/1 6/06 Neal Gross SoundFxchange Direct Case:
Witness: Michael Pelcovits
[Portions of testimony—
RESTRICTED]

CRB-386 Filing 5/17/06 CBI Reply in Support of Its Request for
Telephonic Participation During
Current Phase of the Proceedings

CRB-387 Transcript 5/17/06 Neal Gross SoundExchange Direct Case:
Witnesses: Cathy Ann Fink, Jonatha
Brooke, and John Simson [Portions
of all witnesses'estimony—
RESTRICTED]

CRB-388 Filing 5/18/06 DiMA and Its Member Cos. Opposition to SoundExchange's
Motion to Strike the SDARS
Agreement and Evidence Regarding
It From the Record— RESTRICTED

CRB-389 Letter 5/18/06 Chief Judge Sledge Letter to Will Robedee, CBI, re
Participation in Trial by Phone

CRB-390 Filing 5/18/06 DiMA and Its Member Cos. Opposition to SoundExchange's
Motion to Strike the SDARS
Agreement and Evidence Regarding
It From the Record-PVBLIC

CRB-391 Transcript 5/18/06 Neal Gross SoundExchange Direct Case:
Witnesses: Erik Brynjolfsson and
Bruce Iglauer [Portions of Iglauer
testimony- RESTRICTED]
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CRB-392 Filing 5/23/06 CBI Motion for Extension.to Reply to
SoundFxchange's Opposition to
CBI's Motion to Compel

CRB-393 Filing 5/24/06 DiMA and Its Member Cos., Letter informing Judges that briefs
Yahoo!, AOL, NPR on the Motion to Strike Portions of

Dr. Brynjolffson's testimony will be
filed on 5/25/06

CRB-394 Filing 5/25/06 DiMA and Its Member Cos., Brief in.Support of Joint Motion to
Radio Broadcasters, NPR, Strike Portions of Testimony of
CPB-Qualified Public Radio Dr. Erik Brynjolfsson
Stations

CRB-395 Filing

CRB-396 Filing

5/25/06 So undExchange

5/25/06 SoundExchange

Reply in Support of lts Motion to
Strike the SDARS Agreement and
Evidence Regarding it from the
Record-RESTRICTED

Reply in Support of Its Motion to
Strike the SDARS Agreement and
Evidence Regarding it from the
Record-PUBLIC

CRB-397 Filing

CRB-39S Filing

5/26/06 SoundExchange

5/26/06 SoundExchange

Memo of Law in Opposition to the
Webcasters'ral Motion to Strike
Portions of the Testimony of Dr. Erik
Brynjolfsson- RESTRICTED

Memo of Law in Opposition to the
Webcasters'ral Motion to Strike
Portions of the Testimony of Dr. Erik
Brynjolfsson-PUBLIC

CRB-399 Filing 5/26/06 DiMA and Its Member Cos.,
Radio Broadcasters, NPR,
CPB-Qualified Public Radio
Stations

Motion to Amend the Brief
Supporting thc Motion to Strike
Portions of Dr. Brynjolfsson's
Testimony

CRB-400 Piling 5/30/06 SoundExchange i i i Witness Order,
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CRn-401 Filing

CRB-402 Filing

CRB-403 Filing

CRB-404 Filing

6/1/06

6/1/06

6/1/06

6/1/06

Royalty Logic inc.

SoundExchange

SoundExchange

DiMA et al.

Reply Memo in Further Support of
Its Motion Requesting Referral of
Material Questions of Substantive
Law

Witness Order

Supplemental Notice of Appearance
and Demonstration of Representation

Brief in Support of Joint Motion to
Strike Portions of the Testimony of
Dr. Erik Brynjolfsson-PUBI IC

CRB-405 ORDER 6/5/06 CRB Denying Joint Motion ofDiMA and
Its Member Companies, Radio
Broadcasters, NPR and Corporation
of Public Broadcasting-Qualified
Public Radio Stations to Strike
Portions of the Testimony of Dr. Erik
Brynjolfsson

CRB-406 Letter, 6/5/06 CBI I.etter to Chief Judge Sledge re
phone participation

CRB-407 Transcript 6/5/06 Neal Gross SoundExchange Direct Case:
Witnesses: Stephan Bryan and Mark
Ghuneim [Portions of Bryan
testimony- RESTRICTED'J

CRB-408 Transcript 6/6/06 Neal Gross SoundExchange Direct Case:
Witnesses: Mark Ghuneim and
Barrie Kessler

CRB-409 Filing 6/7/06

CRB-410 Transcript 6/7/06

Royalty Logic, Inc.

Neal Gross

Witness Order

SoundHxchange Direct Case:
Witness: Lawrence Kenswil
[Portions of testimony—
RESTRICTED]
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CRB-411 Transcript 6/8/06 Neal Gross SoundExchange Direct Case:
Witness: Barrie Kessler [Portions of
testimony- RESTRICTED]

CRB-412 Filing

CRB-413 Filing

6/8/06 DiMA

6/12/06 So undExchange

Witness Order

Amended Testimony of James H.
Griffin

CRB-414 Transcript 6/12/06 Neal Gross

CRB-415 ORDER 6/14/06 CRB

CRB-416 Transcript 6/14/06 . Neal Gross

SoundExchange Direct Case:.
Witness: Michael Kushner [Portions
of testimony- RESTRICTED]

Denying Royalty Logic, Inc.'s
Request for Referral of Material
Questions of Substantive Law

Royalty. Logic,.Inc. Direct Case:
Witness: Ronald Gertz [Portions of
testimony- RESTRICTED]

CRB-417 Transcript 6/15/06 Neal Gross

CRB-418 Transcript 6/19/06 Neal Gross

CRB-419 Transcript 6/20/06 Neal Gross

CRB-420 Transcript 6/21/06 Neal Gross

DiMA Direct Case: Witness:
Christine Winston [Portions of
testimony- RESTRICTED]

DiMA Direct Case: Witnesses;
David Porter and Jonathan Potter
[Portions of Porter testimony-
RESTRICTED]

DiMA Direct Case: Witness: Mark
Lam [Portions of testimony-
RESTRICTED]

DiMA and Yahoo! Direct Case:
Witness: Robert Roback [Portions
of testimony-RESTRICTED}

CRB-421 Transcript 6/22/06 Neal Gross DiMA Direct Case: Witnesses: Jay
Frank and Donald Fancher
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CRB-422 Transcript 6/26/06 Neal Gross

CRB-423 ORDER 6/27/06 CRB

CRB-424 Transcript 6/27/06 Neal Gross

DiMA Direct Case: Witnesses: Fred
Silber and Eric Ronning [Portions of
both witnesses'estimony
-RESTRICTED]

Denying SoundExchange's Motion
to Strike the SDARS Agreement and
NPR Agreement and Evidence
Regarding Them from the Record

Direct Cases: Witnesses: For DiMA:
Jack Isquith [Portions of Isqnith
testimony-RESTRICTED];
For National Public Radio: Kenneth
Stern

CRB-425 ORDER 6/28/06

CRB-426 Transcript 6/28/06 Neal Gross

Amendment to Trial Order
suspending trial until July 26, 2006

DiMA Direct Case: Witness:
Dr. Adam Jaffe

CRB-427 Transcript 6/29/06 Neal Gross DiMA Direct Case: Witness: Karyn
Ulman

CRB-428 Filing 6/30/06 DiMA et al Amended written testimony of Eric
Ronning and Andy Lipset
—RESTRICTED

CRB-429 Filing 6/30/06 DiMA ct al, Amended written testimony of Eric
Ronning and Andy Lipset—PUBLIC

CRB-430 Transcript 7/7/06 Neal Gross Corrected transcript for June 15,

2006, testimony

CRB-431 ORDER 7/18/06 CRB Amendment to Trial Order regarding
resumption of trial

CRB-432 Filing 7/19/06 Radio Broadcasters Witness Order beginning July 26,
2006

'RB-433 Filing 7/25/06 Remaining parties Proposed schedule
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CRB-434 Filing 7/25/06 Radio Broadc:asters Motion to Amend the Statement of
Dan Halyburton—RESTRICTEK)

CRB-435 Filing 7/25/06 Radio Broadcasters Motion to Amend the Statement of
Dan Halyburton—PUBLIC

CRB-436 Filing 7/26/06 DiMA. blnopposed Motion to Enter Services
Exhibit 165 into Evidence,

CRB-437 Transcript 7/26/06 Neal Gro. s Radio Broadcasters Direct Case:
Witness: Dan Halyburton [Portions
of testimony—RKSTBJCTEl)]

CRB-438 . Transcript 7/2'7/06 Neal Gro. s Radio Broadcasters Direct Ca.se;

Witnesses: Roger (.oryell anc1

Russell Hauth [Portions of CoryeH
testimony—RESTRICTED]

CRB-439 Filing 7/28/06 DiMA Amendment to Unopposed Motion to
Enter Services Exhibit 165 into
Evidence

CRB-440 Filing 7/28/06 DiMA Unopposed Motion to Enter Services
Exhibit 165 into Evidence-PUBLIC

CRB-441 Filing 7/28/06 CBI Notice of Appearance ancl Rule
350.2 Submission (Seth D.
Greenstein)

CRB-442 Transcript 7/31/06 Neal (3ross Radio Broadcasters Direct Case:
Witness: Brian Parsons [Portions of
testimony- RESTRICTEI)]

CRB-443 ORDER 8/1/06

CRB-444 Transcript 8/1/06

CEUFS

Neal (i ross

Scheduling Hearing to discuss
schedule for rebuttal phase

I'iRBNMLC Direct Cases: Witness:
Eric Johnson [Portions of
testimony— RESTRICTED]

CRB-445 Filing 8/2/06 SoundExchange.,
DiMA, Radio Broadcasters

Scheduling Proposal

-45-

JA 4[8



CRB-446 Transcript 8/2/06

CRB-447 ORDER 8/3/06

CRB-448 Transcript 8/3/06

CRB-449 Transcript 8/7/06

Neal Gross

CRB

Neal Gross

Neal Gross

Direct Cases: Witnesses:
For SBR Creative Media: David
Rahn;
For Colleuiate Broadcasters Inc.:
William Robedee, and Joel Wilier

Amendment to Trial Order setting
schedule for rebuttal phase

Small Commercial Webcasters
Direct Case: Witness: Kurt Hanson
[Portions of testimony-
RESTRICTED]

Direct Cases: Witnesses:
For IBS: Frederick Kass, Jr.;
For Harvard Radio Broadcastina Co.:
Michael Papish

CRB-450 Filing 8/8/06 SBR Creative Media Motion to Designate Certain
SoundExchange Trial Exhibits as
Restricted

CRB-451 Filing

CRB-452 Filing

8/11/06

8/16/06

IBS & Harvard Radio
Broadcasting

Radio Broadcasters

Clarification of Common Rate
Proposal

Motion to Clarify that "Notice and
Recordkccping" Requirements Will
Not Be Set in This Proceeding and to
Strike SoundExchange Exhibits 414-
18 DP

CRB-453 Filing

CRB-454 Filing

CRB-455 Filing

8/16/06

8/17/06

8/17/06

Radio Broadcasters

Radio Broadcasters

Radio Broadcasters
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Motion to Set Expedited Briefing
Schedule for Motion to Clarify that
"Notice and Recordkeeping"
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This Proceeding and to Strike
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Roger Coryell— RESTRICTED

Motion to Amend the Statement of
Roger Coryell— PUB'LIC



CRB-456 Filing 8/17/06 Radio Broadcasters Motion to Amend the Statement of
Brian Parsons- RESTRICTED

CRB-457 Filing 8/17/06 . Radio Broadcasters Motion to Amend the Statement of
Brian Parsons PUBLIC

CRB-458 Filing 8/17/06 NRBNMLC Motion to Amend the Statement of
Eric Johnson-RESTRICTED

CRB-459 Filing 8/17/06 NRBNMLC Motion to Amend the Statement of
Eric Johnson- PUBLIC

CRB-460 Filing 8/1 8/06 Mvyradio.corn Notice of Withdrawal from
Proceeding

CRB-461 ORDER 8/23/06 CRB

CRB-462 ORDER 8/23/06 CRB

Designating SE Exhibits 117 and
l 19 Restricted Under the Protective
Order

Granting Radio

Broadcasters'otions

to Amend Written Direct
Statements

CRB-463 ORDER 8/23/06 CRB Granting NRBNMLC Motion to
Amend the Written Direct Statement
of Eric Johnson

CRB-464 Filing

CRB-465 Filing

8/23/06 DiMA

8/23/06 All Participants

Corrected Exhibit Label

Joint Motion to Modify Rebuttal
Phase Schedule

CRB-466 Filing 8/25/06 Royalty Logic Inc. Statement in Support of Radio
Broadcasters'otion to Clarify that
"Notice and Recordkeeping"
Requirements Will Not Be Set in
This Proceeding and to Strike
SoundBxchange Exhibits 414-18 DP

-47-

JA 60



CRB-467 Filing 8/25/06 SoundExchange Opposition to Radio Broadcasters'otion

to Clarify that Notice and
Rccordkecping Requirements Will
Not be Set in this Proceeding and to
Strike SoundExchange Exhibits 414-
18 DP

CRB-468 Filing 8/25/06 IBS/Harvard Partial Opposition to Radio
Broadcasters'otion on Notice and
Recordkeeping

CRB-469 ORDER 8/29/06 Amendment to Amendment to Trial
Order modifying schedule of rebuttal
phase

CRB-470 Filing 9/1/06 Radio Broadcasters Reply in Support of Motion to
Clarify that "Notice and
Recordkeeping" Requirements Will
Not Be Set in This Proceeding and to
Strike SoundExchange Exs. 414-18
DP

CRB-471 ORDER 9/8/06 CRB Denying Radio Broadcasters'otion
for Clarification, Motion to Strike
SoundExchange Exhibits 414-18 DP
and Motion to Set Expedited
Briefing Schedule

CRB-472 Filing 9/8/06 DiMA, AOL, Yahoo!
Microsoft

Letter requesting conference call
regarding schedule for filing rebuttal
cases and Motion for Extension of
Time to File Rebuttal Case

CRB-473 ORDER 9/11/06 CRB Amendment to Amended Trial Order
granting extension of time to file
rebuttal cases and setting date for
settlement meeting

CRB-474 Filing 9/11/06 SoundExchange Response to DiMA Motion for
Extension of Time to File Rebuttal
Case
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CRB-475 Filing 9/11/06 Radio Broadcasters Response to DiMA Motion for
Extension of Time to File Rebuttal
Case

CRB-476 Filing

CRB-477 Filing

CRB-478 Filing

9/11/06 DiMA

9/29/06 Sound Exchange

9/29/06 NPR

I
Cortifica/iort of;notice,oi'/onference
Call to All Participants

Rebuttal, Statement—,RESTRICTED

Written Rebuttal Statement—,

RESTRICTED

CRB-479 Filing

CRB-480 Filing

9/29/06

9/29/06

DiMA and Its Member Cos. Written Rebuttal Statement—
RESTRICTED

DiMA and Its Member Cos.'ritten Rebuttal Statement-
PUBLIC

CRB-481 Filing

CRB-482 Filing

CRB-483 Filing

CRB-484 Filing

9/29/06

9/29/06

9/29/06

9/29/06

IBS/WHRB

Royalty Logic Inc.

NRBNMLC

Radio Broadcasters

Rebuttal Testimony

Rebuttal Case .

Written Rebuttal Statement

Written Rebuttal Statcment-
RESTRICTED

CRB-485 Filing 10/2/06 DiMA and Its Member Cos, potion to Amend the Submission of
Its Rebuttal Statement—
RESTRICTED

CRB-486 Filing 10/5/06 CBI Notice of Appearance and
Rule 350.2 Submission,

CRB-487 Filing 10/1 1/06 NPR et al. Motion to Strike the Testimony of
SoundExchange Witnesses Erik
Brynjolfsson k James Griffin
Related to Noncommercial Entities

CRB-488 Filing 10/11/06 DiMA et al. Unopposed Motion to Withdraw
Erroneously Filed Draft and
Substitute the Testimony of Mark
Lam — RESTRICTED
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CRB-489 ORDER 10/12/06 CRB Order granting DiMA and Its

Member Companies'otion to

Amend the Submission of Its
Rebuttal Statement

CRB-490 Filing 10/13/06 NPR Motion to Strike Testimony of
SoundExchange Witnesses Erik
Brynjolfsson and James Griffin
Related to Noncommercial Entities-
PUBLIC

CRB-491 Filing 10/13/06 DiMA Unopposed Motion to Withdraw
Erroneously Filed Draft and
Substitute the Testimony ofMark
L~-PUBLIC

CRB-492

CRB-493

Filing

Piling

10/17/06 CBI

10/18/06 8oundExchange

Notice of appearance and rule 350.2
submission

Opposition to Motion by NPR et al.

to Strike the Testimony ofWitnesses
Erik Brynjolfsson and James Griffin
Related to Noncommercial Entities

CRB-494 Filing 10/18/06 CBI Motion to Strike the Testimony of
SoundHxchange Witnesses Erik
Brynjolfsson and James Griffin
Related to Noncommercial Entities

CRB-495 ORDER 10/20/06 CRB Denying NPR and CBI Motions to
Strike the Testimony of
SoundExchange Witnesses Erik
Brynjolfsson and James Griffen
Related to Non-Commercial Entities

CRB-496 ORDER 10/24/06 CRB Granting DiMA's Motion to
Withdraw and Substitute Rebuttal

Testimony of Mark l..am

CRB-497 Filing 10/24/06 DiMA et al. Motion to Compel SoundExchange
to Produce Master Use and Sync
Licenses and Related Documents—
RESTRICTED
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CRB-498 Filing

CRB-499 Filing

CRB-500 Filing

CRB-501 Filing

CRB-502 Filing

10/24/06 DiMA et al.

10/24/06 DiMA et al.

10/24/06 DiMA et al.

10/24/06 CBI

10/24/06 SoundExchange

Motion to Compel SoundExchange
to Provide Discovery Related to thc
Promotional Activities and
Expenditures of its Member Labels

!
Notice of Depositions

'otionto Compel SoundExchange
to Provide Discovery Relating to the
Music Publishing Industry

Motion to Compel SoundFxchange
Inc to Produce Documents in
Response to CBI's Second Set of
Document Requests

Motion to Compel Production of
Negotiating Documents From DiMA
.and Yahoo! — RESTRICTED

CRB-503 Filing 10/24/06 SoundExchange Motion to Compel Production of
Negotiating Documents From DiMA
and Yahoo! — PUBLIC

CRB-504 Filing 10/24/06 SoundExchange Motion to Compel Production of
Negotiating Documents From NPR

CRB-505 Filing 10/24/06 SoundExchange Motion to Compel.Interrogatory
Response From Clear Channel
Communications, Inc.

CRB-506 Filing 10/24/06 DiMA et al. Motion to Compel, SoundExchange
to Produce Documents Directly
Related to the Rebuttal Testimony of
Barrie Kessler — RESTRICTED

CRB-507 Filing 10/24/06 DiMA et al. Motion to Compel SoundExchange
to Respond to Interrogatorics-
RESTRICTED

CRB-508 Filing 10/24/06 DiMA
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the Testimony of Michael Pelcovits-
RESTRICTED

JA 54



CRB-509 Filing 10/24/06 SoundExchange Motion to Compel Production of
Negotiating Documents From DiMA
and Yahoo!-PUBLIC

CRB-510 Filing 10/24/06 SoundExchange Motion to Compel Production of
Negotiating Documents From
NPR-PUBLIC

CRB-511 Filing 10/24/06 SoundExchange Motion to Compel Interrogatory
Response From Clear Channel
Communications, Inc; PUBLIC

CRB-512 Filing 10/24/06 DiMA et al. Motion to Compel SoundExchange
to Produce Documents Directly
Related to the Rebuttal Testimony of
Barrie Kessler—PUBLIC

CRB-513 Filing 10/24/06 DiMA Motion to Compel SoundExchange
to Produce Documents Relating to
the Testimony of Michael
Pelcovits-PUBLIC

CRB-514 Filing 10/24/06 DiMA et al. Motion to Compel SoundExchange
to Respond to Interrogatories
-PUBLIC

CRB-515 Filing 10/24/06 SoundExchange Motion to Compel Production of
Documents Related to Performing
Rights Agreements From
Broadcasters

CRB-516 Filing 10/24/06 8oundExchange Motion to Compel the Production of
Documents Directly Related to the
Written Rebuttal Testimony of
Frederic Silber, or in the Alternative,
to Strike the Written Rebuttal
Testimony of Frederic Silber

CRB-517 Filing 10/30/06 SoundExchange Opposition to Webcaster's Motion to
Compel Discovery Related to Record
I,abels'romotional Activities and
Expenditures

-52-

JA 55



CRB-518 Filing 10/30/06 SoundExchange Opposition to Motion to Compel
Music Publishing Documents

CRB-519 Filing 10/30/06 Sound'.Exchange Brief in Opposition to the Motion to

Compel Responses to Interrogatories
Filed by DiMA and its Member
Companies, the Radio Broadcasters,
and NPR

CRB-520 Filing 10/30/06 SoundExchan.ge Opposition to DiMA, the
Broadcasters, and NPR's Motion to

Compel Production of Documents
Related to the Testiimony of Dr.

Michael Pelcovits

CRB-521 Filing 10/30/06 SoundExchange Opposition to DiMA, the
Broadcasters, and NPR's Motion to

Compel Production of Documents
Related to the Rebutta'I Testinaony of
Barri.e K.essler

CRB-522 Filing 10/30/06 So undExchange Opposition to Webcasters'otion to

Compel Soundcxchange to Produce
"Master Use and Synch Licenses and
Related Documents"

CRB-523 Filing 10/30/06 SoundExchange Qpposition to CBI" s Motion to

Compel Soundexchange to Produce
I:)ocuments in Response to CBI's
Second Set of Document Requests

CRB-524 Filing

CRB-525 Filing

10/30/06 Sound,Exchange

10/30/06 DiMA & Yahoo!

Notice of Deposition (Nov. 1, 2006)

Opposition to SoundExchange's
Motion to Compel Production of
Negotiating Documents from DiMA
& Yahoo! — RESTRICTED

CRB-526 Filing 10/30/06 Radio Broadcasters Opposition to SoundExchange's
Motion to Compel Production of
Documents Related to Performing
IUghts Agreem.ents

-53-



CRB-527 Filing 10/30/06 Clear Channel Opposition to SoundExchange's
Motion to Compel Interrogatory
Responses

CRB-528 Filing 10/30/06 IB S/WHRB Joint Statement in Partial Support of
and Partial Opposition to CBI's
Motion to Strike Portions of the
Testimony of Dr. Brynjolfsson and
Mr. Griffin

CRB-529 Filing 10/31/06 NPR Opposition to SoundFxchange's
Motion to Compel Production of
Negotiating Documents from NPR

CRB-530 Filing 10/31/06 DiMA and Yahoo! Opposition to SoundExchange's
Motion to Compel Production of
Negotiating Documents from DiMA
and Yahoo! — PUBLIC

CRB-53'I Filing 10/31/06 IBS/WHRB Letter withdrawing joint statement as
moot

CRB-532 OIU3ER 11/1/06 CRB Granting in Part and Denying In Part
SoundExchange's Motion to Compel
Production of Negotiating
Documents From NPR (distributed
to parties on November 3, 2006)

CRB-533

CRB-534

ORDER

ORDER

11/1/06

11/1/06 CRB

Granting in Part and Denying in Part
SoundExchange's Motion to Compel
Production of Negotiating
Documents From DiMA and Yahoo!
(distributed to parties on
November 3, 2006)

Granting in Part and Denying in Part
SoundExchange's Motion to Compel
Production of Documents Relating to
Performing Rights Agreements From
Broadcasters (distributed to parties
on November 3, 2006)
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CRB-535 ORDER I 1/1/06 CRB Granting SoundExchange's Motion
to Compel Production of Documents
Relating to the Written Rebuttal
Testimony of Frederic Silber
(distributed to parties on
November 3, 2006)

CRB-536 ORDER 11/1/06 CRB Granting in 'Part and Denying in Part
SoundExchange's Motion to Compel
Interrogatory Responses From Clear
Channel Communications, Inc.
(distributed to parties on
November 3, 2006)

CRB-537 ORDER 11/2/06 CRB Granting In Part and Denying In Part
CBI's Motion to Compel
SoundExchange to Produce
Documents In Response to CBI's
Second Set of Document Requests

CRB-538 ORDER 11/3/06 (hmting in Part and Denying in Part
the Motion to Compel
SoundExchange to Produce
Documents Related to the Testimony
of Michael Pelcovits

CRB-539 Filing 11/3/06 Clear Channel lVfotion for Partial Reconsideration
of the Order Regarding Sound-
Exchange's Motion to Compel
Interrogatory Responses

CRB-540 Transcript 11/6/06 Neal Gross Rebuttal Cases.'Witnesses:
For DiMA: Christine Winston;
I'or Webcasters: N. Mark Lam

[Portion of Lam testimony
-RESTRICTED'J
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CRB-541 ORDER 11/7/06 CRB Granting in Part and Denying in Part
Motion by DiMA, Radio
Broadcasters, National Public Radio
and Corporation for Public
Broadcasting to Compel
SoundExchange to Produce
Documents Related to Testimony of
Barrie Kessler

CRB-542 ORDER 11/7/06 Granting In Part and Denying In Part
Services'otion to Compel
Discovery Related to the
Promotional Activities and
Expcnditurcs of Its Member
Companies

CRB-543 ORDER 11/7/06 CRB Granting In Part and Denying In Part
Motion of Services Relating to the
Music Publishing Industry

CRB-544 ORDER 11/7/06 CRB Amending Order on Motion by
DiMA, Radio Broad-casters,
National Public Radio, and
Corporation for Public Broadcasting
to Compel SoundExchange to
Produce Documents Related to
Testimony of Barrie Kessler

CRB-545 ORDER ' l/7/06 Granting ln Part and Denying In Part
the DiMA, Broadcasters, NPR and
CPB Motion to Compel Sound-
Exchange to Respond to
Interrogatories

CRB-546 Fil.ing 11/7/06 Yahoo! Motion to Amend Testimony of
Robert Roback to Replace Incorrect
Exhibit 8

CRB-547 Filing 11/7/06 IBS/WI.IRB

CRB-548 Transcript 11/7/06 Neal Gross

Revised Witness Schedule

DiMA Rebuttal Case: Witnesses:
Don Facher and Roger James Nebel

CRB-549 Filing 11/8/06 Sound Exchange
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CRB-550 Transcript 11/8/06 Neal Gross Broadcasters, DiMA and National
Public Radio Rebuttal Cases:
Witness: Dr. Adam Jaffe

CRB-551 Transcript 11/9/06 Neal Gross

CRB-552 ORDER 11/13/06 CRB

DiMA Rebuttal Case: Witnesses:
Robert Roback and Jay Frank
[Portions of Roback's testimony-
RESTRICTED]

Granting Services Motion to Compel
SoundExchange to Produce Master
Use and SUNC (sic) Licenses and
Related Documents

CRB-553 Filing 11/13/06 SoundExchange Opposition to Clear Channel Motion
for Partial Reconsideration of the
Order Re SoundExchange's Motion
to Compel Interrogatory Responses

CRB-554 Filing 11/13/06 CBI

CRB-555 Transcript 11/13/06 Neal Gross

CRB-556 Filing 11/14/06 SoundExchangc

CRB-557 ORDER 11/14/06 CRB

Notice of Appearance

RebuttaJ Cases: Witnesses:
For NRBNMLC: Eric Johnson;
For Radio Broadcasters: Keith
Meehan [Portions of Meehan
testimony- RESTRICTED];
For IBS: Jerome Picard

Witness Schedule

Denying Clear Channel
Communications Inc.'s Motion for

Partial Reconsideration of the Order

Regarding SoundExchange's Motion

to Compel Interrogatory Responses
From Clear Channel Communi-
cations, Inc.

CRB-558 Transcript 11/14/06 Neal Gross
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Rebuttal Cases: Witnesses:
:For NRBNMLC: Eugene Levin;
For RadioBroadcasters: Brian
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For DiMA: Jack Isquith
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CRB-559 Transcript 11/15/06 Neal Gross Royalty Logic, Inc, Rebutta! Case:
Witnesses: Ronald Gertz and Pctcr
Paterno

CRB-560 Transcript 11/21/06 Neal Gross SoundExchange Rebuttal Case:
Witness: Erik Brynjolfsson
jPortions of testimony
-RESTRICTED]

CRB-561 Transcript 11/22/06 Neal Gross SoundExchange Rebuttal Case:
Witness: James Griffin

CRB-562

CRB-563

Transcript 11/27/06

Transcript 11/28/06

Neal Gross

Neal Gross

SoundExchange Rebuttal Case:
Witness: Michael Pelcovits

S oundExchange Rebuttal Case:
Witnesses: Barrie Kessler, Simon
Wheeler, and Tom Lee

CRB-564 ORDER 11/28/06 CRB Amendment to Amended Trial Order
setting deadline for filing proposed
findings of fact and conclusions of
law and replies thereto

CRR-565 ORDER 11/29/06 CRB Granting DiMA and Yahoo!'s
Motion to Amend the Testimony of
Robert Roback to Replace incorrect
Exhibit 8

CRB-566 ORDER 11/29/06 CRB Granting NRBNMLC's Motion to
Amend the Written Rebuttal
Testimony of Eric Johnson

CRB-567 ORDER 11/29/06 CRB Granting Radio

Broadcasters'nopposed

Motion to Substitute
Redacted SX-Tr. Ex. 165

CRB-568 Transcript 11/29/06 Neal Gross SoundExchange Rebuttal Case:
Witnesses: Charles Ciongoli and
Thomas Roland

CRB-569 Filing 11/30/06 Music Choice Notice of Appearance for Paul Faklcr

-58-



CRB-570 Filing

CRB-571 Filing

11/30/06 Music Choice

11/30/06 Music Choice

Decl'aration, of David Del Becarro in
connection with Einergency Motion
to Stay and to Maintain Restricted
Designation

Emergency iMotion to Maintain
Confidentiality and for Stay

CRB-572 Transcript 11/30/06 Neal Gross SoundExchange Rebuttal.Case:
Witness: Mark Eisenberg

CRB-573 Filing

CRH-574 Filing

12/1/06 Muzak

12/1/06 SoundFxchange

I;mergency Motion to Apply
Protective Order and For Stay—

RESTRICTED

Motion to Apply Protective Order
and Memorandum of Law in Support
of Motions of Music Choice and
Muzak

CRB-575 ORDER 12/4/06 CRB Granting Music Choice's Motion to
Maintain Confidentiality

CRB-576 Filing 12/4/06 Muzak Notice of Appearance ofKenneth
Steinthal and David Taylor

CRB-577 ORDER 12/5/06 CRB Granting Muzak's Motion to, Apply
Protective Order

CRB-578 Filing

CRB-579 Filing

12/6/06

12/12/06

CBI

NPR, Its Member Stations
and CPB-Qualified Public
Radio Stations

Motion to Amend Protective. Order

Proposed Findings of Fact and
Conclusions of Law-
RESTRICTED

CRB-580 Filing 12/12/06 DiMA and its Membert,
AOL and Yahoo!

Proposqd F~indjngy of Faqt ~d
Conclusions of Law-
RESTRICTED

CRB-581 Filing 12/12/06 DiMA and It,s Members,
AOL and Yahoo!

Proposed Findings of Fact and

Conclusions of Law — PUBLIC

-59-

JA 62



CRH-582 Filing 12/12/06 DiMA et al. and Radio
Broadcasters

Joint Proposed 1" indings of
Fact and Conclusions of Law-
RESTRICTED

CRB-583 Filing 12/12/06 DiMA et al, and Radio
Broadcasters

Joint Proposed Findings of
Fact and Conclusions of Law-
PUBLIC

CRB-584 Filing 12/12/06 1IRBNMLC Proposed Findings of Fact and

Conclusions of Law-
RESTRICTED

CRB-585 Filing 12/12/06 SoundExchange Proposed Findings of Fact and

Conclusions of Law-
RKSTRICTED

CRB-586 Filing 12/12/06 Radio Broadcasters Proposed Findings of Fact and

Conclusions of I,aw—

RESTRICTED

CRB-587 Filing 12/12/06 CBI Proposed Findings of Fact and

Conclusions of Law

CRB-588 Filing 12/12/06 SBR Creative Media Proposed Findings of Fact and
Conclusions of Law

CRB-589 Filing 12/12/06 Small Commercial
%ebcasters (AccuRadio,
Digitally Imported, Radioio,
Discombobulated, 3wk I,I,C,
Radio Paradise)

Proposed Findings of Fact and
Conclusions of Law-
RESTRICTED

CRB-590 Filing 12/12/06 IB8 and %HRB Proposed Findings of Fact and

Conclusions of Law

CRB-591 Filing 12/12/06 Royalty Logic, Inc, Proposed Findings of Fact and

Conclusions of Law

CRB-592 Filing 12/12/06 NPR, CPB-Quahfied Public Joint Noncommerical Proposed

Radio Stations, NRBNMLC, Findings of Fact and Conclusions

CBI of Law — RESTRICTED

CRB-593 Filing 12/12/06 Small Commercial
%ebcasters

Proposed Findings of Fact and
Conclusions of Law —PUBLIC



CRB-594 Filing

CRB-595 Filing

12/12/06 Sound Exchange

12/13/06 Webcasters and Radio
Broadcasters

Proposed Findings of Fact—PUBI,IC

Letter requesting telephone
conference to discuss request for
waiver of reply findings of fact and
conclusions of law ancl to add more
ti.me to oral arguments

CRB-596 Filing 12/13/06 SoundExchange Letter opposing Services'equests
for: '1) waiver of reply findings of
fact and conclusions of law and 2)
granting Services more time for oral

argument

CRB-597 ORDER 12/14/06 CRB Directing parties to file by
December 15, 2006, proposals
regai ding closing arguments

CRB-598 Filing

CRB-599 Filing

12/14/06 Royalty Logic Inc,

12/15/06 SoundExcharige

Proposed Findings of Fact and
Conclusions of Law (duplicate o:F

f!iling of'2/12/06)

Proposed Schedule for Closing
Arguments

CRB-600 Filing 12/15/06 NE'R, NPR Member
Stations, and CPB-
Qualified Public Radio
Stations

Proposed Findings of 1. act and
Conclusions of Law—PUBLIC

CRB-601 Filing 12/15/06 Radio Broadcasters Proposed Findings Fact and
Conclusions of Law --PUBLIC

CRB-602 Filing 12/15/06 NE'R, CPB-Qualiified
Public Radio Stations
NRBNMLC, CBl

Joint. Nonconunerr ial Proposed
Findings of Fact and Conclusions
of Law-PUBLIC

CRB-603 Filing 12/15/06 NEU3NMLC Proposed Findings of Fact and
Conclusions of Law— PUBLIC

CRB-604 Filing 12/15/06 Small Commercial
Webcasters
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CRB-605 Filing 12/15/06 DiMA et al. Proposed Findings of Fact and
Conclusions of Law —PUBLIC

12/15/06 SBR Creative Media Reply Proposed Findings of Fact and

Conclusions ol'aw

CRB-607 Filing 12/15/06 Small Commercial
. Wcbcasters

Reply Findings of Fact and
Conclusions ofLaw-
RESTRICTED

CRB-608

CRB-609

Filing

Filing

12/15/06 Small Commercial
Web casters

12/15/07 Royalty Logic Inc.

Reply Findings of Fact and
Conclusions of Law—PUBLIC

Reply to SoundExchange's
Proposed Findings of Fact and
Conclusions of Law

CRB-610 Filing

CRB-611 Filing

12/15/07 IBS/WITRB

12/15/07 CBI

Reply Proposed Findings of Fact and
Conclusions of Law

Reply Proposed Findings of Fact and
Conclusions of Law

CRB-612 Filing 12/15/07 DiMA and Its Member Cos, Reply to SoundExchange's Proposed
Findings of Fact and Conclusions of
Law — RESTRICTED

CRB-613 Filing 12/15/07 NPR et al. Proposed Rebuttal Findings of Fact
and Conclusions ofLaw-
RESTRICTED

CRB-614 Filing 12/15/07 NRBNMLC Reply to SoundExchange's
Proposed Findings of Fact and
Conclusions of Law-
RESTRICTED

CRB-615 Filing 12/15/07 Radio Broadcasters Reply to SoundExchange's Proposed
Findings of Fact and Conclusions of
Law — RESTRICTED

CRB-616 Filing 12/15/07 Sound Exchange Reply Proposed Findings of Fact and
Conclusions ofLaw-
RESTRICTED
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CRB-617 Filing

CRB-618 Filing

12/15/07 SoundExchange

12/15/07 All Parties

Supplemental Notice of Appearance
and Demonstration of Representation
(Mark Schneider)

Fxhibits Admitted on Cross-
Examination of Royalty Logic Inc.'s
and Services'itnesses—
RESTRICTED

CRB-619 Filing 12/15/07 All Parties Exhibits Admitted on Cross-
Examination of SoundExchange's
Witnesses — RESTRICTED

CRB-620 Filing 12/1 8/06 NPR Motion to Amend Rebuttal Finding
of Facts and Conclusions ofLaw

CRB-621 Filing 12/18/06 DiMA et al. Table of contents for Reply to
SoundExchange's Proposed Findings
of Fact

CRB-622 Filing 12/18/06 DiMA et al. Reply to SoundExchange's Proposed
Findings of Pact and Conclusions of
Law —PUBLIC

CRB-623 Filing 12/18/06 SoundExchange Reply Findings of Fact and
Conclusions of Law— PUBLIC

CRB-624 ORDER 12/18/06 CRB Amendment to Amended Trial Order
setting schedule for closing
,arguments

CRB-625 Filing 12/20/06 SoundExchange''issing Pages to PFF (no motion to

accept/correct)

CRB-626 Filing

CRB-627 Filing

12/20/06 IBS and WHRB

12/20/06 Radio Broadcasters

Errata to Joint Proposed Reply
Findings

Reply Proposed Findings of Fact. and
Conclusions of Law — PUBLIC

CRB-628 Filing 12/20/06 NRBNMLC Reply Proposed Findings of Fact and
Conclusions of Law —PUBLIC

CRB-629 Transcript 12/21/06 Neal Gross

. -63-

Closing Arguments
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CRB-630 Filing 12/22/06 Radio Broadcasters
NRBNMLC

Amended Redaction Logs (no
motion to accept/correct)

CRB-631 ORDER 1/10/07 CRB Granting YPR Motion to Amend
Rebuttal Findings of Fact and
Conclusions of Law

CRB-632 Filing 2/1/07 Bonneville, Clear
Channel, NRBNMLC
Susquehanna Radio

Notice of Change of Firm Name

CRB-633 ORDER 3/2/07 Setting deadline for filing of motions
to redact determination

CRB-634 ORDER 3/2/07 Determination of Rates and Terms

CRB-635 Filing

CRB-636 Filing

3/5/07

3/5/07

SoundBxchange

SoundHxchange

Motion to Redact the Copyright
Royalty Judges'etermination of
Rates and Terms-RESTRICTED

Motion to Redact the Copyright
Royalty Judges'etermination of
Rates and Terms-PUBI.IC

CRB-637 Filing 3/16/07 Royalty Logic lnc. Motion for Rehearing by RLI on
behalf of Its Copyright Owner and
Performer Affiliates

CRB-638 Filing 3/19/07 So undExch ange Motion for Rehearing or
Clarification

CRB-639 Filing 3/19/07 Small Commercial
Webcasters (AccuRadio,
Radioio, Digitally Imported
Radio, Discombobulated,
3wk, and Radio Paradise)

Motion for Rehearing

CRB-640 Filing 3/19/07 IBS and WHRB Joint Motion for Partial
Reconsideration

CRB-641 Filing 3/19/07 NPR Motion for Rehearing—
RESTRICTED

CRB-642 Filing 3/19/07 NPR

-64-

Motion for Rehearing— PUBLIC
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CRB-643 Filing

CRB-644 Filing

CRB-645 Filing

3/19/07

3/19/07

3/19/07

DiMA (inc. Yahoo!, AGL,
Live365)
Collegiate Broadcasters

Radio Broadcasters
(Bonneville, Clear Channel,
Susquehanna Radio,
NRBIv!I,C & NRBNMLC)

Motion for Rehearing

Notice of Joinder in Motions for
Rehearing

Motion for Rehearing-
RKSTRICTED

CRB-646 ORDER 3/20/07 Allowing the filing of responses and
written arguments to issues raised in
the Motions for Rehearing

CRB-647 Filing 3/21/07 Radio Broadcasters

CRB-648 ORDER 3/28/07 CRB

Motion for Rehearing- PUBLIC

Denying SoundExchange's Motion
to Redact the Copyright Royalty
Judges'etermination of Rates and
Terms

CRB-649 Filing 3/30/07 Royalty Logic Inc. Response to the Copyright Royalty
Board's Order on Motions for
Rehearing, dated March 20, 2007

CRB-650 Filing 4/2/07 Radio Broadcasters','Supplemental Memorandum in

(Bonneville, Clear Channel, Support of Motion for Rehearing
Susquehanna Radio,
NRBMLC & NRBNMLC)

CRB-651 Filing

CRB-652 'iling

4/2/07

4/2/07

CBI

SoundExchange

3viernorandum in Support of +ation
for Rehearing

Opposition to Broadcasters'motion
for Rehearing, and Response to
Issues Raised by the Broadcasters'otion-

RESTRICTED

CRB-653 Filing 4/2/07 SoundFxchange Opposition to Joint Motion of IBS
and WHRB(FM) for Partial
Reconsideration

CRB-654 Filing 4/2/07 SoundExchange

-65-

Brief in Support of Motion for
Rehearing or Clarification
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CRB-655 Filing

CRB-656 Filing

4/2/07

4/2/07

SoundFxchange

SoundExchange

Opposition to Motion for Rehearing

by Royalty Logic, Inc.

Opposition to Motion for Rehearing
of the Digital Media Association—

RESTRICTED

CRB-657 Filing 4/2/07 SoundExchange Opposition to Motion for Rehearing
ofNPR— RESTRICTED

CRB-658 Filing

CRB-659 Filing

4/2/07

4/2/07

SoundExchange

SoundExchange

Opposition to the Notice of Joinder
in Motions for Rehearing filed by
Collegiate Broadcasters, Inc,

Opposition to Motion for Rehearing
of the Small Commercial Webcasters

CRR-660 Filing

CRB-661 Filing

CRB-662 Filing

4/2/07

4/2/07

4/2/07

Memorandum in Response to the

Copyright Royalty Judges'arch

20, 2007 Order on Motions
for Rehearing

Submission in Response to the
Copyright Royalty Judges'arch

20, 2007 Order on Motions
for Rehearing—RESTRICTED

Submission in Response to the
Copyright Royalty Judges'arch

20, 2007 Order on Motions
f'r Rehearing PUBLIC

CRB-663 Filing 4/2/07 Joint Brief in Support of their Joint
Motion for Reconsideration

CRB-664 Filing 4/2/07 Small Commercial
Webcasters

Response to Motions for Rehearing
—RESTRICTED

CRB-665 Filing

CRB-666 Filing

4/2/07

4/2/07

Small Commercial
Webcasters

Small Commercial
Webcasters

Response to Motions for Rehearing
—PUBLIC

Notice of Change of Address of
Counsel
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CRB-667 Filing

CRB-668 Filing

CRB-669 Filing

CRB-670 Filing

4/2/07

4/2/07

4/2/07

4/3/07

Small Commercial
Webcasters

IBS/WHRB

IBS/WHRB

SoundExchange

Declaration of Ronald G. London (to
serve as Notice of Appearance)

Statement pf Position of IBS and
WHRB

Joint Motion of IBS and WHRB to

Accept Filing Out ofTime

Opposition to Motion For Rehearing
of the Digital Media Association
—PUBLIC

CRB-671 Filing 4/3/07 SoundExchange Opposition to Broadcasters'otion
for Rehearing, and Response to
Issues Raised by the Broadcasters'otion

—PUBLIC

CRB-672 Filing 4/3/07 SoundExchange Opposition'o Motion for Rehearing
ofNPR—PUBLIC

CRB-673 ORDER 4/16/07

CRB-674 ORDER 4/23/07

Denying Motions for Rehearing

Final Determination of Rates and
Terxns

CRB-675 ORDER 5/1/07 Final RUle iand Order.[published at
72 FR 24084]

CRB-676 Filing 5/8/07 Radio Broadcasters Request for Clarification or
Amendment of the Final
Determination of Rates and Terms

CRB-677 ORDER 5/21/07 Granting Radio

Broadcasters'equest

for Clarification of the Final
Determination of Rates and Terms

CRB-678 Notice 5/30/07 Fins 1 rule: technical amendment
[72 FR 29886]

-67-
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LIBRARY OF CONGRESS

Copyright Royalty Board

37 CFR Part 380

[Docket No. 2005-1 CRB DTRA]

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Final rule and order.

suMMARY: The Copyright Royalty
Judges, on behalf of the Copyright
Royalty Board of the Library of
Congress, are announcing their final
determination of the rates and terms for
two statutory licenses, permitting
certain digital performances of sound
recordings and the making of ephemeral
recordings, for the period beginning
January 1, 2006, and ending on
December 31, 20'I 0.

DATES: Effective date: May 1, 7007.
Applicability date: The regulations

apply to the license period January 1,
2006 through December 31, 2010.
ADDREssEs: The final determination is
also posted on the Copyright Royalty
Board Web site at http://mvw,Joe.gov/
erb/proceedings/2005-1/final-rates-
fsrmsZ005-1.pdf.
FOR FURTHER INFORMATION CONTACT:

Richard Strasser, Senior Attorney, or
Gina Giuffreda, Attorney Advisor.

'elephone: (202) 707-7658. Telefax:
(202) 252-3423.
SUPPLEMENTARY INFORMATION:

X. Introduction

A. Subject of the Proceeding
This is a rate determination

proceeding convened under 17 U.S.C,
803(b) et ssq. and 37 CFR 351 st ssq.,
in accord with the Copyright Royalty
Judges'otice announcing
commencement of proceeding, with a
request for Petitions to Participate!n a
proceeding to determine the rates and
terms for a digital public performance of
sound recordings by means of an
eligible nonsubscription transmission or
s transmission made by a new
subscription service under section 114
of the Copyright Act, as amended by the
Digital Millennium Copyright Act
("DMCA"), and for the making of
ephemeral copies in furtherance of these
digital public performances under
section 112, as created by the DMCA,
published at 70 FR 7970 (February 16,
2005). The rates and terms set in this
proceeding apply to the period of
January 1, 2006 through December 31,
2010. 17 U.S.C. 804(b)(3)(A).

B. Parties to the Proceeding
The parties to this proceeding are: (i)

Digital Media Association and certain of
its member companies that participated
in this proceeding, namely: America
Online, Inc, ["AOL"), Yahoo!, Inc.
("Yahoo!"), Microsoft, Inc.
("Microsoft"), and Live365, Inc.
["Live365") [collectively referred to as
"DiMA"); (ii) "Radio Broadcasters" (this
designation was adopted by the parties):
namely, Bonneville International Corp.,
Clear Channel Communications, Inc.,
National Religious Broadcasters Music
License Committee ("NRBMLC"),
Susquehanna Radio Corp.; (iii) SBR
Creative Media, Inc. ("SBR") and the
"Small Commercial Webcasters" (this
designation was adopted by the parties):
namely, AccuRadio, LLC, Digitally
Imported, Inc., Radioio.corn LLC,
Discombobulated, LLC, 3WK, LL'C,

Radio Paradise, Inc.; (iv) National Public
Radio, Inc. ["NPR"), Corporation for
Public Broadcasting-Qualified Stations
("CPB"), National Religious
Broadcasters Noncommercial Mqsic,
License Committee ("NRBNMLC"), 'ollegialeBroadcasters, Inc. ("CBI"),
intercollegiate Broadcasting System,
Inc., ("IBS"), and Harvard Radio
Broadcasting, Inc. ("WHRB"); (v)
Royalty Logic, Inc. ("RLI"); and (vi)

'oundExchangs,Inc,
["SoundExchange").

DiMA, Radio Broadcasters, Small
Commercial Webcasters, SBR, NPR, 'PB,NRBNMLC, CBI, IBS and WHRB
are sometimes referred to collectively as
"the Services." The Services are Internet
webcasters or broadcast radio
simulcasters that each employ a
technology known as streaming, but
comprise a range of different business
models and music programming. DiMA
and certain of its member companies
that participated in the proceeding
(namely: AOL, Yahoo!, Microsoft and
Live365), Radio Broadcasters, SBR and
Small Commercial Webcasters are
sometimes referred to collectively as.
"Commercial Webcasters." NPRI CPP,
NRBNMLC, CBI, IBS and WHRB. are.
sometimes referred to collectiveIy

as'NoncommercialWebcasters."

II. The Proceedings

A. Prs-Hearing Proceedings
A notice calling for the filing of

Petitions to Participate in this
proceeding to set the rates and terms for
the period beginning january 1, 2006,
and ending on December 31, 2010, was
published February 16, 2005. 70 FR
7970. The Petitions were due by.March .

18, 2005. Forty-two petitions were filed.
Following an order to file a Notice of
Intention to Submit Written Direct

Statements, the participants were
reduced ta the following twenty eight:
SBR; NPR; NPR Member Stations; CPB;
CBI; SoundExchange; RLI; IBS; WHRB;
Digital Media Association; AOL;
Live365; Microsoft; Yahoo!; AccuRadio
LLC; Discombobulated LLC; Digitally
Imported, Inc.; Radioio.corn LLC; Radio
Paradise, Inc.; Educational Media .

Foundation; NRBNMLC; BonnevilIe
International Corp.; Clear Channel,
Communications, Inc.; CBS Radio„ Inc,;
NRBMLC; Salem Communications
Corp.; Susquehanna Radio Corp.; i!nd !

Beethoven.corn LLC.
Following an unsuccessful

negotiation period, the Written Direct
Statements were dus October 31, 2005.
All of the above filed plus the addi!.ioiial
following: Mvyradio.corn LLC; 3%'K;
XM Satellite Radio, Inc.; Sirius Satellite,
Inc.; Infinity Broadcasting Corp.

B.'he Direct Cases
The participants conducted discovery

and then began live testimony. By'the:
time testimony began, the participants
reduced tq the following: SBR; NPR;
NPR Member Stations; CPB; CBI;
SoundExchange; RLI; IBS; WHRB;
Digital Media Association; AOL;
Yahoo l; AccuRadio LLC;
Discombobulated LLC; Digitally
Imported, Inc.; Mvyradio.corn LLC;
Radioio.corn LLC; Radio Paradise, Inc.;
3WK LLC; Educational Media
Fqundation; NRBNMLC; Bonneville
In'ternational Corp.; Clear Channel,
Communications, Inc.; NRBMLC; and
Susquehanna Radio Corp.

Testimony was taken From May '1,

2005, through August 7, 2006.
SoundExchange presented the
testimony of the following 14 witnesses:
(1) John Simeon, SoundExchange,
executive director; (2) Barrie Kessler,
SoundExchange, chief operating officer;
(3) James Griffin, One House LLC, chief
executive,officer; (4) Erik Brynjolfsson',
IvfIT Sloan School of Management,
professor of management and director of
Center for eBusiness at MIT; (5) Michael
Pelcovits„MiCRA, economic consultant;
(6) Mark Eisenberg, SONY BMG, senior
vice president of business and legal
affairs; (7) Lawrence Kenswil„Universal
eLabs, a division of Universal Music
Group, president; (8) Michael Kushnsr,
Atlantic Records Group, business and
legal affairs; (S) Stephen Bryan, Warner
Music Group, vice president of strategic
planning and business development;
(10) Harold Bradley, American
Federation of Musicians of United
States and Canada, vice president; (11)
Jonatha Brooke, songwriter and
performer, owner of Bad Dog Records
(1!2) Cathy Fink, songwriter and
performer; (13) Bruce Iglauer, Alligator
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Records, an independent blues label,
founder; and (14) Mark Ghuneim,
Wiredset, LLC, chief executive officer.

Royalty Logic, Inc. presented the
testimony of Ronald A. Gertz, president.

The Services presented the testimony
of the following 24 witnesses: Digital
Media Association and its Member
Companies: (1) Adam B. Jaffe, Brandeis
University, professor in economics; (2)
Christine Winston, America Online,
executive director of programming
strategy and planning; (3) David Porter,
Live365, general manager of business
clevelopment; (4) jonathan Potter,
DiMA, executive director; (5) N. Mark
Lam, Live365, chairman and chief
executive officer; (8) Robert D. Roback,
Yahoo! Music, general manager; (7) J.
Donald Fancher, Deloitte and Touche
Financial Advisory Services LLP; (8) Jay
Frank, Yahoo!, programming and label
relations; (9) Fred Silber, Microsoft,
business development manager for
MSN; (10) Eric Ronning, Ronning Lipset
Radio; (11) jack lsquith, American

'nline Music, executive director Music
Industry Relations; (12) Karyn Ulman,
Music Reports, Inc.;

Radio Broadcasters: (13) Dan 'alyburton,Susquehanna Radio,
research, engineering and programming;
(14) Roger Coryell, San Francisco
Bonneville Radio Group, director
strategic marketing and Internet; (15)
Russell Hauth, National Radio
Broadcasters Music Licensing
Committee, executive director; (16)
Brian Parsons, Clear Channel Radio,
vice president of technology;

Small Commercial Webcasters: (17)
Kurt Hanson, AccuRadio, president and
RAIN newsletter, publisher;

National Public Radio; (18) Kenneth
Stern, NPR, chief executive officer;

Intercollegiate Broadcasting System,
Inc. and Harvard Radio Broadcasting
Co., Inc.: (19) Frederick j. Kass, Jr., IBS,
chief operating officer; (20) Michael
Papish, HRBC, treasurer and Media
Unbound, president;

Collegiate Broadcasters, Inc.: (21)
William Robedee, CBI, past chair and
KTRU, Rice University, manager; (ZZ)
Joel R. Wilier, KXUL, University of
Louisiana, Monroe, faculty advisor;

National Religious Broadcasters
Noncommercial Music Licensing
Committee: (23) Eric Johnson,
NRBNMLC, board member and CDR
Radio Network, music director; and

SBR Creative Media, Inc.: (24) David
Rahn, president.

C. The Rebuttal Cases

The participants filed Written
Rebuttal Statements on September 29,
2006. Discovery was then conducted on
the rebuttal evidence. Rebuttal

testimony was taken from November 6
through November 30, 2006.

SoundExchange presented the
testimony of the following nine
witnesses; (1) Barrie Kessler,
SoundExchange, chief operating officer;
(2) James Griffin, One House LLC, chief
executive officer, (3) Erik Brynjolfsson,
MIT Sloan School of Management,
professor of management and director of
Center for eBusiness at MIT; (4) Michael
Pelcovits, MiCRA, economic consultant;
(5) Mark Eisenberg, SONY BMG, senior
vice president of business and legal
affairs; (6) Thomas Lee, American
Federation of Musicians, president; (7)
Simon Wheeler, Association of
Independent Music, chair of New Media
Committee; (8) Charles Ciongoli,
Universal Music Group, North
American, executive vice president and
chief financial officer; and (9) Tom
Rowland. Universal Music Enterprises,
senior vice president, film and
television music;

Royalty Logic, Inc. presented the
testimony of the following two
witnesses: (1) Ronald A. Gerta,
president; and (2) Peter Paterno,
entertainment attorney;

The Services presented the testimony
of the following 1,6 witnesses:

Digital Media Association and its
Member Companies: (1) Adam B. Jaffe,
Brandeis University, professor in
economics; (2) Christine Winston,
America Online, executive director of
programming strategy and planning; (3)
N. Mark Lam, Live365, chairman and
chief executive officer; (4) Robert D,
Roback, Yahoo! Music, general manager;
(5) J. Donald Fancher, Deloitte and
Touche Financial Advisory Services
LLP; (6) Jay Frank, Yahool,
programming and label relations; (7)
Jack Isquith, American Online lviusic,
executive director Music Industry
Relations; {8) Roger james Nebel, FTI
Consulting;

Radio Broadcasters: (9) Keith Meehan, .

Radio Music Licensing Committee,
executive director; (10) Eugene Levin,
Radio Music Licensing Committee,
controller; (11) Brian Parsons, Clear
Channel Radio, vice president of
technology; (12) Adam B. Jaffe, Brandeis
University, professor of economics;

National Public Radio: (13) Adam B.
Jaffe, Brandeis University, professor of
ecoilomics;

Intercollegiate Broadcasting System,
Inc. and Harvard Radio Broadcasting
Co., Inc.: (14) Jerome Picard, economics
professor (ret.); (15) Michael Papish,
HRBC, treasurer; and

National Religious Broadcasters
Noncommercial Music Licensing
Committee: (16) Eric Johnson, member
of board.

At the close of all the evidence, the
record was closed. In addition to the
written direct statements and written
rebuttal statements, the Copyright
Royalty Judges heard 48 days of
testimony, which filled 13,288 pages of
transcript, and 192 exhibits were
admitted. The docket contains 475
entries of pleadings, motions and
orders.

D. Post-Hearing Submissions and
Arguments

After the evidentiary phase of the
proceeding, .the participants were
ord.ered to file Proposed Findings of
Fact and Conclusions of Law on
December 12, 2006, and Responses to
those proposals on December 15, 2006.
The parties were also ordered to submit
Stipulated Terms on December 15, 2006,
but none have been filed. Closing
arguments were heard on December 21,
2006. Then the matter was submitted to
the Copyright Royalty Judges for a
Determination.t

On March 2, 2007, the Copyright
Royalty Judges issued the initial
Determination of Rates and Terms.
Pursuant to 17 U.S.C. 803(c)(2) and 37
CFR Part 353, the parties filed Motions
for Rehearing.'he Judges requested the
parties to respond to the motions filed,
in order to know the positions of each
party on each of the issues raised in the
motions, and ordered the parties to file
written arguments in support of each
motion. The parties filed responses and
written arguments. Having reviewed all
motions, written arguments and
responses, the Judges denied all the
motions for rehearing, Order Denying
Motions for Rehearing, In the Matter of
Digital Performance Right in Sound
Recordings and Ephemeral Recordings,
Docket No. 2005-1 CRB DTRA (April
16, 2007). As reviewed in the said
Order, none of the grounds in the
motions presented the type of
exceptional case where the
Determination is not supported by the

& Hereinafter. refsmnces lo written direct
testimony shall be oiled as "WDT" preceded by the
last name of ths witness snd followed by thc page
uumber, References to writlen rebuttal testimony
shall bs cited ss "WRT" preceded by the last name
of thc witness and followed by ths page number.
References to lhs transcvipt record shall be ciled as
"Tr." preceded by the date snd followed by the
page number and the lssl name of the witness.
References lo proposed fmdings of fact snd
conclusions of law shall be cited as "PFF" or
"FCL," respectively, preceded by the name of lhs
psrly that submitted same and followed by the
parsgmph number. References to reply proposed
findings of fact and conclusions of law shall be
cited ss "RFF" or "RCL." respectively, preceded by
the name of lhe party and followed by (he
paragraph number.

s Motions were filed by DtMA. IBS. WHRB, NPR,
Radio Broadcaslers. RLI, Small Commercial
Webcsslers, Boundgxchange and CBl.
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evidence, is erroneous, is contrary to
legal requirements, or justifies the
introduction of new evidence. 17 U,S.C.
803(c)(2)(A); 37 CFR 353.1 and 353.2.
The motions did not meet the required
standards set by statute, by regulation
and by case law. Nevertheless, the
Judges were persuaded to clarify two
issues raised by the parties. This Final
Determination includes a transition
phase for 2006 and 2007 to use
Aggregate Tuning Hours ("ATH") to
estimate usage as permitted under the
prior fee regime. This limited use of an
ATH calculation option should facilitate
a smooth transition to the fee structure
adopted in this Final Determination,
Next, the regulations are corrected to
refer to "digital audio transmissions" in
place ofthe phrase "Internet
trans missions."

III. The Statutory Criteria For Setting
Rates and Terms

A. Ths Statutory Background

1. Music Copyright Law in General

Section 102 of the Copyright Act of
1976 (the "Copyright Act") identifies
various categories of works that are
eligible for copyright protection, 17
U.S.C. 102, These include "musical
works" and "sound recordings." Id, at
102(2) and 102(7). The term "musical
work" refers to the notes and lyrics of
s song, while a "sound recording"
results from "the fixation of a series of
musical, spoken, or other sounds." Id. at
101. A song that is sung and recorded
will constitute a sound recording by the
entity that records the performance, and
a musical work by the songwriter.
Another performer may record the same
song and that performance will result in
another sound recording, but the
musical work remains with the
songwriter. Under these facts, there are
two sound recordings and one musical
work as a result of the two recordings
of the same song. Typically, a record
label owns the copyright in a sound
recording and a music publisher owns
the copyright in a musical work. 5/4/06
Tr. 24:11-27:16 (Simson).

Under the 1976 Copyright Act, a
copyright owner receives a bundle of
exclusive rights set forth in section 106.
17 U.S.C. 106. Among them is the right
to make or authorize the performance to
the public of a copyrighted work. The
performance right is granted to sll
categories of copyrighted works with
one exception: Sound recordings. Thus,
while the owner of a musical work
enjoys the performance right, the owner

of a sound recording does not.":
Congress did not begin to address this
inequality until the end of the twentieth
century.

2. The DPRA

In 1995, Congress enacted the Digital
Performance Right in Sound Recordings
Act ("DPRA"), Public Law 104-39, 1,0S,
Stai. 336 (1995), which added a new
section 106(6) to the Copyright Act.
That provision grants copyright owners
of sound recordings a limited
performance right to make or authorize
the performance of their works "by
means of a digital audio transmission,",
17 U.S.C. 106(6). Often referred t'o as'the'digital

performance right," ther'ight'as

further limited by the creation of a
statutory license for certain nonexempt,,
noninteractive subscription services and
preexisting satellite digital audio radio
services, 17 U.S.C. 114. The statutory
license permits these services, upon 'ompliancewith certain statutory
conditions, to make those transmissions
without obtaining consent from, or
having to negotiate license fees with,
copyright owners of the sound
recordings they perform. Id. Congress
established procedures to facilitate
voluntary negotiation of rates and terms
including a provision authorizing
copyright owners and services to
designate common agents on a
nonexclusive basis to negotiate
licenses—as well as to psy, to collect',
and to distribute royalties— and a
provision granting antitrust immunity
For such actions. Id.

Absent agreement among all the
interested parties, the Librarian of
Congress wss directed to convene a
Copyright Arbitration Royalty Panel
("CARP") to recommend royalty ratej
and terms. Congress directed the'CARP
to set s royalty rate for the subscription
services'tatutory license that achieves
the policy objectives in section 801(b)(1):
of the Copyright Act. Id,

Under the DPRA, copyright owners
must allocate one-half of the statutory
I icensing royalties that they receive
from the subscription services to
recording artists. Forty-five percent of
these royalties must be allocated to
featured artists; 2'/s percent of the
royalties must be distributed by the
American Federation of Musicians to
non-featured musicians; and 2'/s
percent of the royalties must be
distributed by the American Federation
of Television and Radio Artists to non-
featured vocalists. 17 U.S.C. 114(g).

"Indeed, copyright owners of nsosicei works have
enjoyed the performence right since the nineteenth
ceninry.

3.: The DMCA

The new statutory license for digital
audio transmission of sound recor'dings
was expanded in the Digital Millennium
Copyr'ight'ct'f 1'9S8'"DMCA"),
Pu~blic Law 105—304, 112 Stat. 2860
(1998). It provided that certain digital
transmissions and retransmissions,
typically referred to as webcasting, are
subject to the section 106(6) digital
performance right and that webcasters
who transmit/retransmit sound
recortbngs on an interactive basis, as
defined in section 114[j), must obtain
the consent of, and negotiate fees with,
individual owners of those recordings.'Ioweyer,

webcasting would be eligible
for statutory liceniing,when done on a,
non-iri teractive basis. Accordingly',
Congress created another statutory'icense

in sections 114(d)(2) gr (f)(2) for
"eligible nonsubscription
trsnsrqissions," w)tic)t inc)udge nofi-
interactive transmissions of sound
recordings by webcasters. 17 U.S.C.
114(d)(2). To qualify for that licenie, the
webcaster must comply with several
conditions in addition to those that the
DPRA'pplied'o preexisting
subscription and satellite radio ser'vices.
As with these service royalties,
webcaster royalties are allocated on a
50-50 basis to copyright owners and to
performers.

Congress adopted. the DPRA voluntary
negotiation and arbitration procedures
for the DivICA 'webcaster performance
license. 17 U.S.C. 114(e), (f). However,
it changed the statutory standard for
determining rates and terms. The new
standard is to dete'rmine w'hat "'most
clearly represent the rates and terms
that would have been negotiated in the
marketplace between a willing buyer
arid a willing i elle'r." 17 U.'S.C;
114(f)(2)(B).

Congress also recognized that
webcasters who avail themselves of the
section 114 license may need to make
orie or more temporary or "ephemeral"
copies of s sound recording in order to
facilitate the transmission of that
recording. Accordingly, Congress 'reateda new statutory license in
section 112(e) for such. copies and
extended that license to services that
transmit sound recordings to certain
bttsiness estab]ishments under the
section 114(d)[1)(c)(iv) exemption
created by the DPRA. Congress retained
thg DPRA voluntary negotiation and
arbitra'tion'ro'cedures 'for the sectipn,
112 ephemeral license, 17 U.S.C.
112(e)(2), (3). Congress again applied
thk willin) buyer/willing sellei'tandard
applicable io the section 114 webcsster
performance license. 17 U.S.C.
11'2(e)(4). The 'webcasting and
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ephemeral statutory licenses created by
the DMCA are the subject of this
proceeding.

The two DMCA!icenses were the
subject of one prior proceeding,
Determination of Reasonable Rates and
Terms for the Digital Performance of
Sound Recordings and Ephemeral
Recordings (Final Rule), 67 FR 45Z40
(July 8, 2002)'codified at 37 CFR part
261) ["Webcaster I"), After a
recommendation from a CARP, the
Librarian applied the statutory standard
to determine rates and terms. Many of
the parties in this proceeding
participated in that prior proceeding.

4. The Reform Act

Congress enacted a new system to
administer copyright royalties with the
Copyright Royalty and Distribution
Reform Act of 2004 (the "Reform Act"),
Public Law 108-419, 118 Stat. 2341,
The Copyright Royalty Judges were
established to perform the functions
previously served by the Copyright
Royalty Tribunal and the Librarian of
Congress, They were appointed January
9, 2006, and took over this proceeding.

B. Section 114(f)(2)

1. The Statutory Language
The criteria for setting rates and terms

for the section 114 webcaster
performance license are enunciated
under 17 U.S.C. 114(fl(2)(B), which
provides in pertinent part:

* * * Such rates and terms shall
distinguish omaug the different types of
eligible nansubscriptian transmission
services then in operation and shall include
o minimum fso for each such type of service,
such cliffsrsncss ta be based an criteria
including, but nat limited ta, the quantity
encl nature of tho uso of sound recordings
ond the degree ta which uss af the service
msy substitute far or may promote the
purchoso of phanarscards by consumers. In
establishing rates oiid terms for transmissions
by eligible nansubsoriptian services and new
subscription services, ths Copyright Royalty
Judges shall establish rates snd terms that
most cloarly roprssont the rates and terms
that would have bosn negotiated in the
morkstplaco between o willing buyer snd a
willing seller. In determining such rates encl
tm ms, the Copyright Royalty Juclgos shall
hase (their) decision on economic,
competitive oncl pragrolnming ilifarmotiail
presented by tho parties, including-

(i) whether uso of the service may
substitute for or may promote the sales of
phanarscarcls or athorwisa may intsrfsro
with or msy enhance the sauncl recording
copyright owner's other streams of revenue
fram its sound recordings; and

(ii) ths relative roles of the copyright owner
imd the transmitting entity in the copyrighted
work snd the service macle available ta the
public with respect ta relative creative
contribution, technological cantributian,
co pi to I in v os tmon t, cost, and risk.

17 U.S,C, 114(f)(2)(B).
The statute further directs the Judges

to set "a mininium fee for each such
type of service" and grants the Judges
discretion to consider the rates and
terms for "comparable types of digital
audio transmission services and
comparable circumstances under
voluntary license agreements"
negotiated under the voluntary
negotiation provisions of the statute, id.

2. The Relationship of the Statutory
Factors to the "Willing Buyer/Willing
Seller" Standard

Webcaster I clarified the relationship
of the statutory factors to the willing
buyer/willing seller standard. The
standard requires a determination of the
rates that a willing buyer and willing
seller would agree upon in the
marketplace. In making this
deterinination, the two factors in section
114(P&(2)(B)(i) and (ii) must be
considered, but neither factor defines
the standard, They do not constitute
additional standards, nor should they be
used to adjust the rates deternuned by
the willing buyer/willing seller
standard, The statutory factors are
merely to be considered, along with
other relevant factors, to determine the
rates under the willing buyer/willing
seller standard. Webcaster I; In re Rate
Setting for Digital Performance Right in
Sound Recordings and Ephemeral
Recordings, No. 2000-9 CARP DTRA 1

8: 2 ("Webcaster I Carp Report*'j.

3. The Nature of "The Marketplace"

The parties agree that the directive to
set rates and terms that "would have
been negotiated" in the marketplace
between a willing buyer and a milling
seller reflects Congressional intent for
the Judges to attempt to replicate rates
and terms that "mould have been
negotiated" in a hypothetical
marketplace. Webcaster I CARP Report
at 21. The "buyers" in this hypothetical
marketplace are the Services (and other
similar services) and this marketplace is
one in which no statutory license exists,
fcf. See also Noncommercial Educational
Broadcasting Compulsory License [Final
rule and order), 63 FR 49823, 49835
(September 18, 1998) (" (I)t is difficult to
understand how a license negotiated
under the constraints of a compulsory
license, where the licensor has no
choice but to license, could truly ref)ect
'fair market value.'). The "sellers" in
this hypothetical marketplace are record
companies, and the product being sold
consists of a blanket license for the
record companies'omplete repertoire
of sound recordings, Webcaster I, 67 FR
45244 [July 8, 2002).

4. The Appropriate Willing Buyer/
Willing Seller Rate

As noted, the statute directs us to
"establish rates an.d terms that most
clearly represent the rates and terms that
would have been negotiated in the
marketplace." 17 U.S.C. 114(f)(2)(B)
(einphasis added). In the hypothetical
marketplace we attempt to replicate,
there would be significant variations,
among both buyers and sellers, in terms
of sophistication, economic resources,
business exigencies, and myriad other
factors. Congress surely understood this
when formulating the willing buyer/
willing seller standard. Accordingly, the
Judges construe the statutory reference
to rates that "most clearly represent the
rates * * * that would have been
negotiated in the marketplace" as the
rates to which, absent special
circumstances, most willing buyers and
willing sellers would agree. Webcaster I,
67 FR 45244, 45245 (July 8, 2002);
Webcaster I CARP Report at 25, 26,

C. Section 112(e)

The criteria for setting rates and terms
for the section 112 epheineral license
are enunciated under 17 U.S,C,
112[e)(4), which provides in pertinent
part:

The Copyright Royalty Judges shall
establish rates that most clearly represent the
foes that would have been negotiated in the
marketplace between s willing buyer snd a

willing seller. In determining such rates and
terms, the Copyright Royalty Judges shall
base their decision an economic,
competitive, and programming information
presented by the parties, including—

(A) whether uss of the service moy
substitute for or moy promote the sales of
pbanarocards or otherwise interferes with or
enhances ths copyright owner's traditional
streams of revenue; ond

(8) the relative roles of the copyright owner
ond tho transmitting organization in the
copyrighted work and the service made
available ta the public with respect ta
relative creative contribution, technological
contribution, capital invsstmont, cost, and
risk.

17 U.S,C. 1.12(e)(4). As does section 114,
this section further directs the Judges to
set "a minimum fee for each type of
service." 17 U.S.C, 11Z(e)(4), Although
section 112 does not explicitly grant the
Judges discretion to consider the rates
and terms for comparable types of
services, it does explicitly grant
discretion to "consider the rates and
terms under voluntary license
agreements" negotiated under the
provisions of the statute. 17 U.S,C.
112(e)(4). Accordingly, while the
language of the tv o sections varies in
minor respects, the Judges interpret the
criteria for setting rates and terms as
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essentially identical. See Webcaster I
Order of July 16, 2001, at 5.

IV. Determination of Royalty Rates

A. Application of Section 114 and
Section 112

Based on the applicable law and
relevant evidence received in this
proceeding, the Copyright Royalty
Judges must determine rates for two
licenses, the section 114 webcaster
performance license and the section 112
ephemeral reproduction license. The
Copyright Act requires that the
Copyright Royalty Judges establish rates
for eacli of these two licenses that most
clearly represent those "that would have
been negotiated in the marketplace
between a willhig buyer and a willing
seller" and directs the Copyright
Royalty Judges to set a minimum fee for
each license. In the case of both
licenses, the Copyright Act requires the
Copyright Royalty Judges to take into
account evidence presented on such
factors as (1) whether the use of the
webcasting services may substitute for
or promote the sale of phonorecords and
(2) whether the copyright owner or the
service provider make Iwlatively larger
contributions to the service ultimately
provided to the consuming public with
respect to creativity, technology, capital
investment, cost and risk. 17 U.S.C.
114(fJ(2)(B) and 17 U.S.C. 112 (e)(4).

Having carefully considered the
relevant law and the evidence received
in this proceeding, the Copyright
Royalty Judges determine that the
appropriate section 114 performance
license rate is a per performance usage
rate for Commercial Webcasters and an
annual flat per-station rate for
Noncommetx:ial Webcasters for use up
to 9 specified cap coupled with a per
performance rate for use above the cap,
while the appropriate section 112
reproduction license rate is deemed to
be included in the applicable respective
section 114 license rates.

The applicable rate structure is the
starting point for the Copyright Royalty
Judges'etermination.
8. The Rate Proposals of the Parties and
the Appropriate Royalty Structure for
Section 114 Performance Licenses

1. Commercial Webcasters

The contending parties present
several alternative rate structures for
Commercial Webcasters. In its final
revised rate proposal, SoundExchange
argues in favor of a monthly fee equal
to the greater of: 30% of gross revenues
or a performance rate beginning at
$ .0008 per performance in 2006 and

increasing annually to $ .00'l9 by 2010.4
This fee structure is proposed for
nonsubscription services and is
modified to add a third alternative in its
"greater of" formulation of a $1.37 per
subscriber minimum for new
subscription s'ervices.a An exception to
this "greater of" formulation is
proposed for so-called "bundled
services" from which SoundExchange
seeks a per performance rate of $ .002375
to be adjusted each year by the change
in the CPI—U. SoundExchsnge's Revised
Rate Proposal (filed September 29, 2906):
at 2—'12.

By contrast, DiMA on behalf of certain
large conimercial webcasters, proposes a
fee structure under which webcalstertj
cou] d elect a fee equal to either $ ,00025
per performance or $ .0038 per Aggregate:
Tuning Hour ("ATH") or 5.5% of
revenue directly associated with:the:
streaming service. However, DiMA
applies only its per performance usage
rate to "bundled services" situations.
where the bundle price to the consumer
is not allocated as between the
individual component parts of th'

bundle. DiMA PFF at 'll'll 35-38.
Smaller commercial webcasters

present varying proposals. SBR Creative
Media, Inc., a privately owned
commercial webcaster, proposes a fee
structure under which webcasters can
elect s fee equal to either a use metric
of $ .0033 per Aggregate Tuning Hour
("ATH") or 4% of gross revenue. SBR
Creative Media PFF at jj 19. The $elf-,
styled Sinall Commercial Webcasters e

in contrast to all the other commercial
parties, propose a pure revenue-basetl
metric equal to 5'/o of gross reveriues.'mall

Commercial Webcasters PCL at
g 24,

Radio Broadcasters propose an annual
flat fee 'tructure generally related to
usage as reflected in the format o'f thtj
radio station being simulcast ovet thd
web, For example, Radio Broadcasters
propose that music-formatted stations

4 Ths iaum'0019 per purformanae rate is to be
ariiuated by the change in the CPI-0 fram December
2006 to December 2009 (accordingiy, if the CPI-U
increases by 3% in each of these four twsivs-month
periods, tbe resulting psr perfomiance rate for 2010
ivouid increase from $.0019 to $.00214k

." In addition. Soundgxcbungs propasea gn
adiuutmenl to its rsvsuus sitsrnstive based on tbns
spent listening to music for so-ca!ted "non-music"
services, e per performance rats of $.002375 to be
;idjustsd each year by the change In the CPI-U for
"bundled services" and a 13% premium for
transmissions terminating on wireless devices for
nonsubacription services, new subscription services,
und bundled services.

e The Small Commoiciui Wobcsslars are
AccuRadio, LLC; Digiteliy Imported, tnc.;
Radioio.coni, LLC; Discombobulated, LLC;: 3WK, .

LLC and Radio Paradise, Iuc.
r Radio Broadcasters further propose that the

sirucuue increase across ths board by 4% annually
over lbe term of the iicense.

pay a fee ranging from as little as $500
per annum for small stations in low
revenue ranked markets to as much as
$8,000 per annum for large stations in
high revenue ranked markets, but.:
further propose that news, talk, sports
and/or business stations pay $250 per
annum irrespective of station size in
low revenue ranked markets and $750
per annum irrespective of station size 'jn
high revenue ranked markets. Finally,
Radio Broadcasters propose that stations
with mixed music/non-music formats
pay a percentage of the music format .

fee, depending on the percentage of
programming identified as music

'rogramming.Radio Broadcasters ~PFF

at j t(jtjj 325-t338(
In short, among the parties on btbth I

sides who have proposed rates covering
Commercial Webcasters, only Small
Commercial Webcasters propose a fee
structure based solely on revenue.
However, in making their proposai, this
group of five webcastsrs clearly is
unconcerned with the actual structurei
of the fee, except to the extent that a
revenue-based fee structure especially
one in which the percent of revenue fse
is a single digit number (i.e., 5 "/o)—can
prpteot them against the possibility that
their costs would ever exceed their
revenues.e Their only witness, Kurt
Hansom, GEO/President of,AccuRedio J

LLC, in fact, provided testimony
indicating that the Small Commercial
Webcasters were, at bottom, conce'rned
with t)ie amount of the fee rather than
the structure of the fee. ("Obviously,
were there to be a sound recording
royalty based on performances that was
at'an extremely low rate * * * a
percentage-of-revenue model migblt ndt
be required. And just as obviously, a
confiscatory percentage-of-revenue rate
would'ot allow these companies [the 'mallCommercial Webcasters] to 'u'rvive.")Hanson, WDT at 4 n.2. Small
Commercial Webcasters'ocus on the
amount of the fee, rather than how't
should be structured, is further
underlined by the absence of evidence
submitted:by this group to identify a
basis for applying 0 pure revenue-based
structure to them. While, at times,.they
suggest that their situation as small

"It must bs smptiusiaed that, in reaching a
determination. ths Copyright Royuity iudgss'andot
guaranies a profitable business to every market
sntranL Indssri, ths normai free market pro''essa'ypically

weed out thous entities that have ppar
business modsis or are insfgcisnt. To siiaw 'aefgcienlmarket participants to continua lo use 'us

much music us they weal and for us iong u lime
pi:rind ss they want without compensating
cogyrighl owaers on the same basis ss more
ef6cient market participants trivisiiass.ths property
rights of copyright owners. Purthsimors. It would
invoivs the Copyright Royalty Judges in making a

policy decision rather than applying the willing
buyer/willing sailor stundsrd of ths Copyright Act.
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commercial webcasters requires this
type of sttstcture, there is no evidence in
the record about how the Copyright
Royally judges would delineate between
small webcasters and large webcasters."
Similarly, while Mr. Hanson asserts that
s percentage-of-revenue is necessary
because "this is a nascent industry" or
because small entrepreneurs require
such a structure, 8/3/06 Tr. 49:12-22
(Hanson), hs offers no evidence to
support that assertion or to help define
the parameters of the assertion.
Furthermore, the only other self-styled
small entrepreneur to offer testimony in
this proceeding, SBR Creative Media
inc., specifically includes a usage metric
in its rate proposal and neither SBR
Creative Media, Inc, nor the Small
Commercial Webcasters offers any
evidence to distinguish between their
respective situations.

While each of the remaining
contending parties—SoundExchange,
DiMA, Radio Broadcasters and SBR
Creative Media, Inc.—proposes a fee
structure for Commercial Webcasters
that contains revenue-based elements as
well as either usage elements or a usage
alternative, from the evidence of record,
the Copyright Royalty Judges conclude
that numerous factors weigh in favor of
a per-performance usage fee structure
for Commercial Webcasters.

First, as aptly stated by Dr. Adam
Jaffe, revenue merely serves as "a
proxy" for what "we really should be
valuing, which is performances," jaffe,
WDT Section N, Designated Testimony
(Jaffe WDT in Webcaster I at 22). By
contrast, a per-performance metric "is
directly tied to the nature of the right
being licens'ed, unlike other bases such
as revenue" * * of the licensee." Id.
(Emphasis in original.) The more
intensively an individual service is used
and consequently the more the rights
being licensed are used, the niore that
service pays and in direct proportion to
the usage."a Jsffe, WDT Section N,
Designated Testimony (Jaffe WDT in
Webcaster I at 21-22). As Dr. Jaffe
points out, with a usage metric, the
resultant "scaling" of the royalty paid to
the extent of use "is intuitively
appealing and is a common feature" of
intellectual property licenses. Jaffs,

v Indeed, since nano of the small aommevclal
wsbcsstsrs participating in this pmceedlng
provided lislpful evidence abaut what demarcates
a "small" commercial wabcsstsr from other
webcssteie at any glvmi point in tints. auy
slutennlnstlon that s revenue-based metric was
somehow uniquely applicable to small commercial
wsbcasters would bs speculative.

» Dn Erik Brynjojfsson is similarly of tlm opinion
that "ths rates paid by a given conspany should take
into accounl that different txnnpanles use different
aniounts of music." 11/21/06 Tn 251:2-1 6

(B vynlolfssmi).

WDT at 32. Dr. Jaffe notes that, by
contrast, "Revenue is a less exact proxy
for the scale of activity, because the
revenue that a licensee derives, even
from its music-related activities can be
influenced by a variety of factors that
have nothing to do with music." Id.
Therefore, Dr. Jaffe cautions that a
revenue-based metric should only be
used as a proxy for a usage-based metric
where the revenue base used for royalty
calculation is "carefully defined to
correspond as closely as passible to the
intrinsic value of the licensed
property." Id. The Copyright Royalty
Judges do not find a sufficient clarity of
evidence based on the record in this
proceeding to produce a revenue-based
metric that can serve as a good proxy for
a usage-based metric. Furthermore,
there was no persuasive evidence
offered by any commercial webcasting/
simulcasting party to indicate that a
usage-based metric is noi readily
calculable and, that as a consequence,
the Copyright Royalty Judges must
resort to some proxy metric in reaching
their fee determination.

Second, percentage-of-revenue
models present measurement
difficulties because identifying the
relevant webcaster revenues can be
complex, such as where the webcaster
offers features unrelated to music.
Webcaster I noted this particular
difficulty. 67 FR 45249 (July 8, 2002).
Mixed format webcasters/simulcasters
continue to make up a significant part
of the commercial webcasting market
and, in a number of cases, generate the
more significant portion of their
revenues from non-music programming.
RBX1; RBX7; RBX20; 7/27/06 Ti. 283:7-
285:12 (Hauth). Clearly, questions
surrounding the proper allocation of
revenues related to music use in such
instances present greater complexity
than a straightforward use of a usage-
based approach."

Third, percentage of revenue metrics
ultimately demand a clear definition of
revenue so as to properly relate the fee
to the value of the rights being provided,
and no such clear definition has been
proffered by the parties. Indeed, the
definition of revenue has been a point

» This is illustrated in the Soundgxchangs rats
pntpossl where an additional adjustment is made
to tive proposed mvsnus rate where services
oonl'onn to a definition of "nou-music services" as
measured by ths listening time ol'end users. By
eau treat, in the sama rate propose) no sucll
adjustment needs to bs made ta the proposed usage
mte for tbs same services. The added information
necessary for the adjustmsnt as well ss ths process
of adjustment to the revenue-based metric clear)y
would raise the transaction costs of implementing
s revenue rate structure as compared to ths usage-
bsssd metric. Soundgxchange's Revised Rale
Propose) [filed geptsmber 20, 2006) at 11-12.

of substantial contention between two of
the parties in this proceeding.
SoundExchange sought an expansive
definition of revenue, ostensibly
covering revenues from subscription
fees„advertisemenis (of many kinds
including advertisements directly and
indirectly derived from webcasting),
sales of products and commissions from
third party sales, software fees and sales
of data. SoundExchange's Revised Rate
Proposal (filed September 29, 2006) at
12-17. But the Copyright Royalty judges
are not persuaded that all the elements
of the SoundExchange definition of
revenue have been shown, in every
instance, to be related to the use of the
rights provided to licensees.'2 For
example, there is some evidence
presented by the Radio Broadcasters
that on-air talent, programming director
contributions and marketing skills
impact the revenues of simulcasting
webcasters, Radio Broadcasters PFF at
tj')[ 234, 237, 240. DiMA has proposed a
much more restrictive definition of
revenue as part of its rate proposal
which it seeks to support through the
testimony of its witness, Donald
Fancher. On the whole, we find little to
recommend Mr. Fancher's testimony,
but the Copyright Royalty judges do
observe that even Mr. Fancher conceded
that, on various points, the DiMA
proposed definition was unclear. 6/22/
06 Tr. 292:11-295:14; 308:1-309:1;
311:15—312:10; 315:17-317:14
(Fancher), The absence of persuasive
evidence of what constitutes an
unambiguous definition of revenue that
properly relates the fee to the value of
the rights being provided militates
against reliance on a revenue-based
metric.

Fourth, the use of a revenue-based
metric gives rise to difficult questions
for purposes of auditing and
enforcement related to payment for the
use of the license. The per-performance
approach involves the relatively
straightforward application of a rate to
reports of use (recordkeeping) data that
is already required to bs produced by
the Services. See 37 CFR part 370.
While audit and enforcement issues
may arise even with a pure usage
metric, the alternative uss of a revenue-
based metric will give rise to additional,
different issues of interpretation and
controversy related to how revenues are
defined or allocated. See, for example,
Radio Broadcasters PFF at tj 258 and 7/
31/06 Tr. 78:3-11, 79:1-13 (Parsons). In
other words, the introduction of
multiple payment systems will augment

'" Moreovan the mere process of measuring such
an expansive array of mvsnues must necessari)y
raise transaction costs for the parties.
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the transactions costs imposed on the
parties.

Fifth, the wsy that the contending
parties, in particular SoundExchange
and DiMA, suggest using a revenue-
based metric in their rate proposals does
not square with the basic notion agreed
to by their respective experts (Dr.
Brynjolfsson for SoundExchange and Dr.
jaffe for DiMA) that the more the rights
being licensed are used, the more
payments should increase in direct
proportion to usage. See supra at
Section IV.B.1. SoundExchange seeks to
use the revenue-based metric to insure
that it will share in any revenue
produced by the Services that is greater
than what it would receive based on 8

usage rate coupled with actual usage.
Pelcovits WDT at 28. This could result
in a situation where the Services would
be forced to share revenues that are not
attributable to music use, but rather to

'ther ctvative or managerial inputs.
DiMA, on the other hand, seeks to
employ a revenue-based metric to
protect against the failure of revenues
produced by the Services (particularly
as they pursue a shift to advertising-
supported business models) to rise to
the level necessary to pay for music use
based on actual usage. Winston WDT at
10. This could result in a situation in
which copyright owners are forced to
allow extensive use of their property
without being adequately compensated
due to factors unrelated to music use
such as a dearth of managerial acumen
at one or more Services. The similar
potentiality that webcasters might
generate little revenue and, under a
revenue-based metric, produce 8

situation where copyright owners
receive little compensation for the
extensive use of their property was a

concern that animated the Librarian to
approve a per performance metric rather
than providing for a revenue-based
payment option in Webcaster L 67 FR
45249 (July 8, Z002).

For all of the above reasons, the
Copyright Royalty Judges conclude that
evidence in the record weighs in favor
of a per-performance usage fee structure
for Commercial Webcasters. This does
nol mean that some revenue-based.
metric could not be successfully
developed as a proxy for the usage-
based metric at some time in the future
by the parties if the problems noted
above were remedied. It does mean that
ths parties to this proceeding have not
overcome these problems in the context
of the proposals they have offered in
this proceeding.'"

'" While both SoundExchailge mid DIMA Imvs
pointed to s number oi sgresmsuis covering music
rights that embody an sltsnlatlvs rovouus-based

A further consequence of the
Copyright Royalty Judges rejecting the
revenue-based metric as a proxy for a
usage-based metric is to eliminate the
need for a rate structure formulated as
a "greater of'r "lesser of 'omparison
between per performance metrics and
alternative revenue-based metrics.'4
Therefore, the Copyright Royalty ljudIj,es
determine that a per-performance rate
structure will be utilized for eligible
nonsubscription transmission services,
new subscription services and bundled
services and where such services are
commercial Services.

2. Noncommercial Webcasters

The Copyright Royalty Judges also
find that a revenue-based metric is not
8 good proxy for a usage-based metric as,
applied to noncommercial webcasters in
the non-interacti ve webcasting
marketplace because, in additiorr to
suffering from the same shortcomings
discussed supra at Section IV.B.1. in the
context of the Commercial
Webcasters," no evidence of negotiated:

metric, they have not shown: (1) Wheths& those
agreements have ovetaoms these problems or, (p) if,
so. how those agmsmsnts have overcame these
problems or. (3) most importantly, how their
proposed rste sttuctuma embody compambio
mechanlsnis for ovsiaomtng these plablams. NO&

have they demonstrated whether these othe&

agreemsnts have been negotiated with a revenus-
based option in the context of comparable
cirmlmstsuces-for exemple, an agreement
negotiated with a revenue-based sita&native because,
of sn inability of some saivtcse to account for
performances would uot bs compsmble to ths
clrcumstaucss st hand because of our rscordkesping
requirements at 37 CFR part 378.

Iv ln sclclltlon, while Soundgxchangs proposes s
third alternative—a ps& subscription minimum
dollar amount—to bs applied to ns» subscriptlon
services. Iho Copyright Royalty )neiges do not Bnd
ths basis for tins alternative stmcturs to bs
supported by persuasive evidence. SoundBxchangs;
cannot be ptaposing this ps& subscription
sltemallvo because of a lack ol music usage dale
fram subscription services, because ths par
subsc&lptloil elle&native itself &equi&as SUch i&sage

data in order to make a pro rata dlsl&lbutlbn of'lhe
psr subscription mlnlmuul to the vscovd companies.
Sae Pelcovlts WDT st 22. Nor does SoundExchsngo
presunt persuasive evidence that ths availability of
this per subscription alternative is nscessaly
Imcausa it is easier lo admintste& encl thus will
vs&luce t&mlssction costs. indeed, although
Soundgxchsngs mukss it an alternative to the PSI
ps&folnlaucs fee ln its p&oposad st&actule,
Soun&lgxchangs presents its purpose ss equivalent
to ths function salved by ths per-psrfo&mancs I'es

tn its proposed fss structure. See Pe)covits WDT at
28-29, Moreover, Soundgxohsnge's own expert
economist. Dr. Blynjotfsson. further notes that'ln
cases where wsbcsstsrs "monetisa" ths value of the
sound &Sou&ding license through subscrtptions or
advertising &oveoue, "counting the mmlber of plays
is s good proxy" for that value. 5/18/08 Tf. 11&):9-
117: t 4 IB&yn)olfsson). For sll these &oasons. the
Copyrighi Royalty )udges decline to establish such '

duplicative structure.
'" indeed, thu use oi'8 revsnui!.I&used metric ln

connection with Noilcommeicial Wsbcastsrs niay
furtlmr exacerbate tmnssotions costs where defining
ul I'eve!ale, sccoUntlng fo& fsvsnUs an&I sUdtuog of

agreements applying a revenue-based
metric to Noncommercial Webcasters,
has been presented by any of the parties.

Only one party in this proceeding,
SoundExchange, proposes that
Noncommercial Webcasteis should be
subject to a rate structure incorporating
a revenue-based metric as one
ailerndtivd means nf payment.!
SoundExchange specifically proposes:
that Noncommercial Webcasters pay
according to the same structure and
rates applicable to Commercial
Webcasters, previously summarized
supra at Section IV.B.1.

The Noncommercia) Webcasters
propoke a 'variety of rates that are (or
could be read as) per station flat rates.
For example, NPR proposes a flat fee o'

$80,000 per annum, with successive
years after the first year increased by a
cast-of-living adjustment as determined
by the change in the CPI. NPR proposes
that this flat fee cover all NPR (798) an'd

CPB-qualified stations (estimated at 100
or 200). Stern WDT at 13; 6/27/06 Tr.
154:18—155:18 (Stern).

The NRBNMLC proposes that non-
commercial, non-NPR music stations .

pay a flat annual fee cons)sting bf the
lesser of (a) $200 per Internet simulcast
and up to two associated side channels
or (b) $506 per grdup of up to Bve 'nternetsimulcasts and up to two
Internet-only side channels per
simulcast. The NRBNMLC further
proposes that for news, ta)k, business,
teaching/talk, or sports stations the
aforementioned annual fee alternatives
drop to $100 and $250 respectively.
Mixed format stations would pay e pro
rata share of these annual fees based op
the demonstrated music-talk
programming breakdown. Finally,
NRBNML'C proposes that all five yearg
of such fees covering the 2006-2010
license term be paid in one lump sum
at the beginning of the term, except that
s broadcaster 'that'stops st'teaming before
the end of the term would be entitled to
a pro rata refund.'8 NRBNMLC Fee
Proposal August 1, 2006.

, IBS,'mended rate proposal'seeks a

$100 annual rate for large 'coll'ege
slatiohs and a'25 annual rate for

such accounts involve different concepts for the
noncommercial, nou-proeit entitiss that populate
th'ls marketplace es compared to the ecxmunting
cuncapts end approaches appllcsbls to comnierdsl
entitles. For example, NPR derives slgnifBicant

amounts of its revenues fvom several sou&Oils no)
typical)y folpid s/ a scares of commercial so&vice
revenue, such as uudsiwrtttng, d'one&tons, pubitt:
funds aud the NPR Foundation. NPR PFF al '$18,.

IsNRBNMLC also proposes s decxease in its
annual lees "lo match ths per station foes of NPR

if,,lhs NPR station lees,ars lower than the aitove-,.

stjstsd (sss.", NRBNMLC Fss Proposal Aug&tet 1,
~

2008.

JA 78



Federal Register/Vol. 72, No. 83/Tuesday May 1, 2007/Rules and Regulations 24091

smaller college stations." v IBS
Clarification of Common Rate Proposal
(August 10, 2006).'" CBI proposed a flat
annual fee oi'$175 for educational
stations. CBI Amended Introductory
Slatetttel'1t Bt 6.

For the reasons discussed infra at
Section IV.C.2,a., the Copyright Royalty
judges determine that Commercial
Webcasters and certain Noncommercial
Webcasters represent two different
segments of the marketplace. In contrast
to the general commercial marketplace,
agreements produced by the parties in
this proceeding covering
noncommercial services typically
structured payments as flat fees, See, for
example, SERV-D-X 157. Furthermore,
no evidence was presented by the
parties that could be used in a precise
way to convert such flat annual fees into
a reliable per-performance metric.
Consequently, only a per station metric
could be ascertained from such flat fees.

Plat annual fees do not present the
complexity, measurement difficulties,
accounting and enforcement issues
presented by revenue-based alternatives,
and, as a result, do not increase
transaction costs beyond what might be
experienced under a usage-based fee
structure. Qn the other hand, flat fees do
permit increasing usage without
increasing payment,

However, as noted infra at Section
IV.C.2.a, the Copyright Royalty Judges
have determined that in order to
preserve the distinction between the
commercial webcasters and certain
noncommercial segments of the
marketplace over the period of the
license term, a cap on usage must be
established for certain noncommercial
webcasters.

In short, the Copyright Royalty Judges
conclude that, on balance, the most
appropriate rate structure for
noncommercial services that can be
reliably derived from the record of
evidence is an annual flat per-station
rate structure for use by certain
noncommercial webcasters up to a
specified cap coupled with a per
performance rate for use by
noncommercial services that exceed the
cap.

w The IfSS nttes hereiu summarisetl weru tu be
applicable only to noncommercial education i(

stations not covered by the annual lump sum
payment proposed by NPR aml CPB.

'" IBS'riginal proposal consisted of a flat fee of
6600 per year for music stations and $Z50 per year
for non-music stations, with additional payments in
the event that thu webcaster exceeded 146,000
aggregate tuning hours in a month. Kass WDT at Bx.

A.

C. T1te Section 124 Royalty Rates and
Mi nim u m Fees

1. Commercial Webcasters

a. The "Willing Buyer/Willing Seller
Standard"

As previously noted hereinabove,
supra at Section IV.A., the Copyright
Act requires that the Copyright Royalty
Judges establish rates for the section 114
performance license that "most clearly"
represent those "that would have been
negotiated in the marketplace between a
willing buyer ancl a willing seller," Both
the copyright owners and the
commercial services agree that the
willing buyer/willing seller standard
should be applied by the Copyright
Royalty Judges in determining the rates
for the section 114 license and both the
copyright owners and the commercial
services agree thai those rates should
reflect the rates that wo'uld prevail in a

hypothetical marketplace that was not
constrained by a statutory license.
Finally, both copyright owners and
commercial services agree that the best
approach to determining what rates
would apply in such a hypothetical
marketplace is to look to comparable
marketplace agreements as
"benchmarks" indicative of the prices to
which willing buyers and willing sellers
in this marketplace would agree,
SoundExchange PFP at 'I'J( 215-219,
SoundExchange PCL at '((tj 4-27( DiMA
and Radio Broadcasters JPFF at I')J 75—

80; DiMA and Radio Broadcasters JPCL
at (('lj 28-9; DiMA PFP at (j'(( 39-45;
Radio Broadcasters PPF at Jj'Jl 296-301;
SBR Creative Media, Inc. PPP at j('ll 17;
Small Commercial Webcasters PPP at
'Jj')j 24-28.

However, the parties, to some extent,
appear to disagree about the degree of
competition among sellers required by
law in the hypothetical marketplace,
resulting in different definitions of the
sellers in the hypothetical
marketplace.'" SoundExchange accuses
the Services of seeking a marketplace
characterized by perfect competition.
DiMA and the Radio Broadcasters claim
that SoundExchange is championing a
marketplace characterized by monopoly
power on the seller's side.
SoundExchange PCL at )( 38; DiMA and
Radio Broadcasters JPCL at tj'jj 29, 38.
We fincl that these extreme
characterizations miss the mark.

The question of competition is not
confined to an examination of the

"'or exmnple, at one extreme, if no competition
exists on the su(leds side ol'he market (i.e., the
seller is a monopolist), then the degree of
t:ompetition observed describes the number of
sellers in the marketplace (im., there is a single
sel)ur in thu marketplace).

seller's side of the market alone. Rather,
it is concerned with whether market
prices can be unduly influenced by
sellers'ower or buyers'ower in the
market. This issue was addressed in
Webcaster I. An effectively competitive
market is one in which super-
competitive prices or below-market
prices cannot be extracted by sellers or
buyers, because both bring "comparable
resources, sophistication and market
power to the negotiating table," 87 FR
45245 (july 8, 2002). In other words,
neither sellers nor buyers can be said lo
be "willing" partners to an agreement if
they are coerced to agree to a price
through the exercise of overwhelming
market power,

Furthermore, we find that in the
hypothetical marketplace that would
exist in the absence of a statutory
license constraint, the willing sellers are
the record companies. Any cognizable
entity smaller than the record
companies makes little sense because,
in such cases, the larger buyers among
the Services would enjoy
disproportionate market power resulting
in below-market prices. At the same
time, if the sellers'ide of the market
were characterized by so many sellers as
to be consistent with perfect
competition, the transaction costs to the
buyers of the copyrights would likely be
prohibitive,

Webcaster I made clear that "the
willing buyers are the services which
may operate under the webcasting
license (DMCA-compliant services), the
willing sellers are record companies and
the product consists of a blanket license
for each record company which allows
use of that record company's complete
repertoire of sound recordings," 87 FR
45244 (july 8, 2002) (emphasis added),
None of the parties has adduced
persuasive evidence that this definition
of sellers has been altered in the
marketplace as a result of greater or
lesser competition between these sellers
since Webcaster I was issued. For
example, no party provided any
empirical evidence on the elasticity of
the dentand curve facing these firms in
the market. or, more importantly,
whether it has changed since Webcaster
I. Similarly, no party produced
persua.sive evidence that market share
had changed substantially among the
record companies in the hypothetical
marketplace since Webcaster I.ao

'" Dr. Jaffe presents some testimony implying
anti-competitivo tnarket share differences and the
potentially collusive use of "most-favored-nations"
clauses in the interactive music service
marketplace. See Jaffe WRT at 6-16. Howeven the
Copyright Royalty Judges do not find Dn jaffe's
tostimony persuasive even with respect, to this

Conttnued
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As articulated in the Copyright Act,
the "willing buyer/willing seller
standard" encompasses consideration of
economic, competitive and
programming information presented by
the patties, including (1) the
promotional or substitution effects of
the use of webcasting services by the
public on the sales of phonorecords and
(2) the relative contributions made by
the copyright owner and the webcasting
service with respect to creativity,
technology, capital investment, cost and
risk in bringing the copyrighted work
and the service to the public. Because
we adopt s benclimark approach to
determining the rates, we agree with
Webcsster I that such considerations
"would have already been factored into
the negotiated price" in the benchmark
agreements. 67 FR 45244 (July &, 2002).
Therefore, such considerations have
been reviewed by the Copyright Royalty
Judges in our determination of the most
appropriate benchmark from which to
set rates. We have further reviewed the
evidence bearing on these
considerations to determine if the
benchmark agreements require any
further adjustment based on any
evidence of differences between the
benchmark market and the target
hypothetical market. See infra at Section
IV.C.1.c.

b. Benchmarks For Setting Market Rates
Notwithstanding their general

agreement that a benchmark approach is
the best way to setting rates in this
hypothetical marketplace, the parties
disagree about what constitutes the
appropriate benchmark indicative of the
prices to which willing buyers and
willing sellers in this marketplace
would agree. SoundExchange maintains
that the most appropriate benchmark
agreements, as analyzed by its expert
economist, Dr. Michael Pelcovits, are
those found in the market for interactive
webcasting covering the digital
performance of sound recordings.
SoundExchsnge PFF at j( 216. On the
other hand, DiMA, Radio Broadcasters
and Small Commercial Webcasters
argue that the most appropriate
benchmarks are agreements between the
performing rights organizations
(especially, ASCAP snd BMI) and
webcssters covering the digital public
performance of musical works. DiMA
PFF at jj'jj 39-45; Radio Broadcasters
PFF at jj 297; Small Commercial
Webcasters PFF at 'jj'jj 24-26. SBR
Creative Media, Inc. claims analog over-
the-air broadcast music radio as its
benchmark, with reference to musical

djffsreut marketplace. Sea ini'ra at Ssctiun
iv.C.l.h.iii..

composition royalties paid by such i

broadcasters to the performing rights
organizations ("PROs" ). SBR Creative
Media, Inc. Rahn WDT at 11.

We find, based on the available
evidence before us, that the most
appropriate benchmark agreements are,
those reviewed by Dr. Pelcovits in the
market for interactive webcasiing
covering the digital performance of,
sound recordings.

i. The Interactive Webcasting Mjtrket
Benchmark

The interactive webcasting market is
a benchmark with characteristics
reasonably similar to non-interactive
webcasting, particularly after Dr.
Pelcovits'inal adjustment for tlie
difference irt inieractivity. Both markets,
have similar buyers and sellers and a
similar set of rights to be Iicensttd (a,
blanket license in sound recordings).
Both markets are input markets and:
demand for these inputs is driven by or
derived from the ultimate consumer
markets in which these inputs are put
to use. In these ultimate consumer
markets, music is delivered to
consumers in a similar fashion, except
that, as the names suggest, in the
interactive case the choice of music that
is delivered is usually influenced by the
ultimate consumer, while in the non-
interactive case the consumer usually
plays a more passive role. Pelcovits'DTat 5-15. But this difference is
accounted for in Dr. Pelcovits'nalysis.
In order to make the benchmark
interactive market more comparable, to,
the non-interactive market, Dr. Pelcovits
adjusts the benchmark by the added,
value associated with the interactivity
characteristic. Pelcovits WDT at 37-41.
In short, the Copyright Royalty )judges
find the Pelcovits benchmark to be of
the comparable type that the Copyright
Act invites us to consider. 17 U.B.Cu
114(f)(2)(B) ("In establishing such rates
and terms, the Copyright Royalty Judges
may consider the rates and terms for
comparable types of digital audio
transmission services and comparable
circumstances under voluntary license
agreements negotiated under
subparagraph (A).").

ii. SoundExchange's Proposed
Corroborative Evidence

SoundExchange offers additiqnal
j

relevant evidence from the marketplace
for other types of digital music services
to corroborate Dr. Pelcovits'nalysis by
showing that, for many types of music
services, a substantial portion of
revenue is paid to sound recording
copyright owners above the current
statutory rate, just as it would be under
the rate proposal that Dr.

Pelcovits'nalysis

seeks to support., See, for
example, summary chart of Universal;
Musie Group iagreements covering
various digital music marketplaces at
SoundExchange PFF at ij 838. We find
these additional voluntary agreements
covering such digital services as clip ,'icenses,permanent audio downloads,
elc. of some general corroborative value.
Tihese data show that, in gnany cases,
the price paid by buyers for the rights
to utilize a sound recording in various
Ways',is as much.as or, higher than the
rate proposed by Dr. Pelcovita as a result
of his benchmark analysis." This'sho ws 'hatthe prevailing rates in these other
markets do not appear to undermine his
analysis—some indication of general
reasonableness.

: At the same time, SounslExqhange
offered further purportedly
corroborative testimony by its economic
expert, Dr. Brynjolfsson, which seeks to
support its rate proposal based on an
analysis of costs and revenues relatedito
webcasting and of the "surplus" that
would be generated over the courke of
the license period. Dr. Brynjolfsson
testified that one approach to
determining the price a seller would 'btainin the market is to measure the
"surplus" that would be generated
when the seller's input is added to the
buyer's service and sold to the public,'nd

then to divide that "surplus" 'etweenthe buyer and the seller. In
order to raake the division, it is
necessary to determine the revenue that
would be generated by the retail sale of
the sdrvice and the service provider's
other costs of providing the service (i.e.,
costs 'other th'an e'xpenditures 'on the
input sought to be valued). This requires
certain information about the buy'er, the
shller and the marketplace to detebrmitIte
how the "surplus" would be divided.'e

find that the Brynjolfsson enajysi3
rhlies'n (tnsupported assbmptions
about market behavior and how
negotiations take place in obtaining his
results. For example, Dr. Brynjolfsson
makes a questionable'assumption that
conditions in the real world justify the
use of a 75% licensor to 25'/e licensee'atio

in bargaining power in bis models
fear this m'arket. 5/18/2006 Tr. 120:1-
124-3 (Brynjolfsson). No evidence from
this market was provided to support this
aysurqptiqn. A different assumption of
equal bar)ain(ng power would yield a
different estimate of the proposed
royalty rate. Similarly, other
assumptions such as a 20% annual
growth rate in the sell-out rates for

» Althuutth, little effurt is made in ths
presentatiun uf this currohurativa data tc reconcile
di lfsrsnces that may exist hetween these markets
aud adjust for such differences.
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banner ads and a 10% annual growth
rate in the sell-out rate for in-stream
advertising are not solidly supported.
DiMA and Radio Broadcasters JPFF at
'jj'jj 206, 208. Different assumptions for
these numbers would clearly provide
different bottom-line rate
determinations in Dr. Brynjolfsson's
models. Then too, Dr. Brynjolfsson
inputs data into his models in a less
than rigorous fashion. For example, he
relies on Accustream data as a source
for certain cost data without examining
the methodology used by Accustream in
compiling the data, 5/18/2006 Tr.
141:1—6 (Brynjolfsson). Dr, Brynjolfsson
also uses such data to project future
growth rates even though the source,
Accustream, does not appear to discuss
ils methodology for collecting their data
in the written repo!.'t that supplies the
data, SERV-D—X 37. Thus, if there is
error in the original data stemming from
the way it is collected, that error is
compounded by applying growth rates
to an erroneous base. Dr, Brynjolfsson
also appears to have double-counted or
miscounted certain types of revenue,
DiMA and Radio Broadcasters JPFF at
'jjtj 215, 216, In short, questionable
assumptions coupled with concerns
over the reliability of the data used in
the Brynjolfsson models cause us to
regard the ultimate findings of these
models as effectively undeterminable.
For those reasons, the Copyright Royalty
Judges find that the Brynlolfsson models
do not provide additional corroboration
of SoundExchange's benchmark analysis
and the rates proposed."-'ii.

Services'bjections to

Pelcovits'nteractiveWebcasting Market
Benchmark Analysis Are Not Persuasive

The Services'bjections to the
Pelcovits benchmark analysis are not
supported by persuasive evidence. Their
major objections are reflected in Dr.
jaffe's written rebuttal testimony and
boil clown to two: (1) The claim that this
benchmark market is not adequately
co!11petitive and (2) certain alleged
methodological flaws in the Pelcovits
approach, Jai'fe WRT at 4-24.

As we have indicated hereinabove,
supra at Section IV.C.1,a., the law does
not require a perfectly competitive
target market if that is the thrust of Dr.
Jaffe's objections; therefore, neither does
it require a perfectly competitive
benclunark market because that would
not be comparable to circumstances in
the target market, Indeed, Webcaster I

emphasizes that buyers and sellers

'r'e do not intend io imply that all oflice
evidence ofl'ared by Dr. Brynjolfsson through his
testimony is without value; rathun we simply find
that his iwo i'ormal models taken as a whole sufi'er
from significant defects for the purposes ai hand.

participate in a "competitive" market
for purposes of the law when they have
comparable resources and market
power.sr 67 FR 45245 (July 8, 2002).

On the other hand, if the thrust of Dr.
Jaffe's concerns are that the benchmark
market is not sufficiently competitive to
be similar to the competitive
circumstances that prevail in the target
hypothetical market, we find that the
evidence does not support such a view.
On the contrary, the evidence
establishes that the benchmark market is
sufficiently similar to the target
hypothetical market to merit
comparison. There are multiple sellers
and buyers in each market—indeed
many are the same buyers and sellers.
Pelcovits WDT at 12-13. In other words,
the weight of the evidence supports the
Pelcovits benchmark analysis.

Dr. Jaffe's claim that buyers in the
market for interactive webcasting face a
different seller than the record
companies because they need the
portfolios of the four major record
companies in order to provide a service
lo consumers is largely
unsubstantiated.-'4 Dr, Jaffe himself
concedes the possibility for competition
among the record companies for market
share in the interactive market.
SoundExchange PFF at "jl'jl 304-305,

At the same time, Dr, Jaffe's
contention that the interactive
webcasting benchmark market is highly
concentrated on the seller's side is not
supported by any evidence of a super-
competitive impact. on prices in the
benchmark market. Further
undermining his contention is Dr. Jaffe's
own admission that market
concentration on one side of the market
(i.e„among sellers) need not necessarily
result in an outcome that looks
markedly different from a competitive
outcome so long as the buyers in the
same market have comparable market
power. SoundExchange PFF at I 196,

'-'n other words, a "competitive" price could be
deemed to have been set in a nrarkutplace where
sellers encl buyers had roughly sqnal bargaining
power, because the rusuhirrg price would be much
closer to the perfectly competitive price than to a

price rfeterrnined in cirmrmstancus where the sellers
exon r;isucl pure monopoly powur ur tire buyers
exercised pure monopsorry power; That is,
coun terveiling power has the effect of yielding a

more competitive result than does the ahsence of
such countervailing power.

rr Achlitionelly, there was testimony that directly
contradicts any suggested generaliaution that the
r'(rl)ul'tort'es ol sll four majors are necessary as a
prerequisite prior to urrdertaking thr: operation of a
consumer rrlusic service in tile various digital music
servir:e markets. For example, tvlr. Roback testifiecl
thaI Yahoo! was able to operate its cue!on! radio
channels without Universal Music for two years,
even though Universal msy account for nearly one-
!bird of the market in terms of repertoire. 11/5/t!6
'fr. 17:13-21, IRoback).

Nor does Dr. Jaffe provide any
persuasive evidence to support a
collusion allegation among the sellers in
the interactive webcasting benchmark
market, SoundExchange PFF at I(312.
And he fails to substantiate his claim
that the presence of so-called most
favored nations ("MFN") clauses in
certain agreements in the interactive
webcasting market is suggestive of anti-
competitive behavior. MFN clauses are
not automatically indicative of tacit
collusion—they may simply reflect the
need for price flexibility in the face of
uncertainty in long-term contracts."

In short, Dr, Jaffe's concerns that the
benchmark market is not sufficiently
competitive to be similar to the
competitive circumstances that prevail
in the target hypothetical market
amount to little more than the
theoretical speculations of an academic
offering a quick outline of possible
criticisms without carefully considering
the applicable facts or alternative
explanations. We find that the available
evidence does not support such a view.

Apart from his concerns about the
competitive comparability of the
interactive webcasting market
benchmark to the hypothetical target
market, Dr, Jaffe also raises
methodological criticisms of the
projected rate results obtained by Dr.
Pelcovits from the latter's use of
interactive webcasting as a benchmark.
While raising interesting potent.ial
issues, Dr. Jaffe's critique fails in its
search for persuasive evidence. For
example, Dr. Jaffe complains that the
interactivity adjustment made by Dr.
Pelcovits is based on incorrect and
internally inconsistent assumptions-
i.e., the assumption that "elasticity at
market equilibrium is the same for
interactive services and non-interactive
services," Jaffe WRT at 17. First, it
should be noted that even if Dr, Jaffe's
complaint were supported by the
record, it would not eliminate the
interactive webcasting market as an
appropriate benchmark. As Dr. Pelcovits
correctly notes, "if demand elasticity
were to differ significantly between the
two markets, it could increase the
copyright fee or decrease it." Pelcovits
WRT at 36 n,14. But we are not faced
with that difficulty here because the
available evidence tends to support Dr.
Pelcovits'ssumption that demand
elasticities were likely to be very close
in the re)event range of lhe demand
curves. Sou ndExchange RFF at j('j( 117-
118; Pelcovits WRT at 25-27,

"'t the same timu, it should be noted that Dn
Pelcovits did ceviow the MFN clauses in the
agreements in question and c:oucluded they wem
not anti-competitive or co!lusive. 5/15/06 Tn
307;5-16 (Pelcovits).
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Dr. Jaffe also contends that Dr.
Pe)covits improperly extrapolates fees
for non-subscription or ad-supported
services from a model based entire)y on
subscription services because
subscription services only account for a
small percentage of non-interactive
services. Jaffe WRT at 22-24. He says,
without empirical support, that this
small fraction is not representative of all
non-interactive listeners. Jaffe WRT at
22-24. The implication is that ad-
supported services are the predominant
business model now for non-interactive
webcasting and that ad-supported
services would necessarily pay less than
subscription services to use the same
music in their non-interactive services
because their advertising revenues have
not yet grown to the point where ad-
supported services are more lucrative on
a per-listener hour basis. However, this
criticism, besides providing no
information on the degree of
substitution by consumers between the
subscription and non-subscription
options, fails to take into account any
improvement in ad-supported revenues
over ihe term of this licensing period.
SoundExchange PFF at tj'll 320-321,
323-324. Therefore, to the extent that
ad-supported revenues may not yet have
equalized subscription revenues on a
per-listener hour basis but are expected
to grow over the term of this applicable
license, SoundBxchange'6 proposed
phase-in of the per-performance rates to
the level indicated by the benchmark
analysis represents a wholly reasonable
approach to dealing with this potential
issue.

I'inally, Dr. Jaffe contends that one or
more of the key data items in Dr.
Pelcovits'ate analysis must be
incorrect because their strict application
would produce a negative royalty rate.
Jaffe WRT at 20-22. But this criticism
ignores the profits earned by interactive
services, or, alternatively, assumes
without basis that the same dollar
amount of profit should be earned by
services in the non-interactive market.'"'affe

WRT at 20-21; SoundExchange
RFF at 'jl'lj 122-123. We flnd no merit in
this flawed critique.

in sum, the Services'bjections lo the
Pelcovits benchmark analysis are not
persuasive. This does not mean that Dr.
Pe)covits'nalysis and presentation is
without any warts. For example, Dr.
Pelcovits failed to fully account in his
written statement for the reasoning
behind his choice of variables and the
functional form used in his hedonic
model to isolate the value of

"~ Dr. Pelcoviis else holed ihni a nsgaiivs roynliy
rais would be unlikely io occur in n dynamically
edjusiiug mnrksu Pelcoviin WRT ni 60.

interactivity to consumers of online
music services. But for the fact that he
subsequently provided most:of that;
inforination orally in response to
questions from the Copyright Royalty
Judges, 5/16/2006 Tr. 267:16. 276:14:
(Pe)covits), such an omission may have
led to more serious questions about this,
aspect of his model. And a more
comprehensive study of the relative
price elasticities of demand in the
interactive and non-interactive
webcasting markets would have been a
welcome addition to the available
evidence on this point, even though the
available evidence weighed in Dr,
Pelcovits'avor. On the other hand, the,
Copyright Royalty Judges find that these.
critiques are not sufficient to undermine
the basic thrust and conclusions of the
Pelcovits benchmark analysis.
Moreover, as noted supra at Section 'V.C.l.b.ii.,his analysis benefits from
some general corroborative evidence.

iv. A Flawed Musical Works Benchrrjark'fferedby Dr. Jaffe

We have also considered and rejected .

Dr. Jaffe's offer of agreements from the
musical works marketplace as a 'enchmark.This benchmark, analysis
appears to be little more than a hasty.
attempt to revive and rehabilitate some
similar arguments that fai)eij to prevail
in Webcaster L

The Copyright Royalty Judges find
that the benchmark analysis offered tiy
Dr. Jaffe is fatally flawed for 'pevijra)

~

reasons. First, Dr. Jaife's benj:hmark
analysis is based on a marketplace in
which, while the buyers may be the 'ameas in ths target hypothetical
marketplace, the sellers are different'nd

they are selling different rights.
Therefore, contrary to Dr. Jaffe's
expectations that the prices paid.'for Ore '.

rights in each respective market dealing
with similar rights should be the, salus,
substantial empirical evidence shows
that sound recording rights are paid
multiple times the amounts paid for
musical works rights in the markets for
ring tones, digital downloads, music
videos and clip samples. Pel'covi'ts WRT't

4; Eisenberg WRT at 7-14.
Second, the Copyright Royalty Judges

find that Dr. Jaffe's equivalence
argument also fails because of his
reliance on the assumption of "sunk
costs" as a justification. This
assumption must be rej ected on both
theoretical snd empirical grounds. Dr.
Jaffe claims that, while the sellers in his
benchmark market are not the same,
they come to the negotiation from a
similar position because in both his
proposed benchmark market and in the
hypothetical target market, the costs of
producing the underlying intellectual

property sre "sunk." Jaffe WDT at 23.
According to Dr. Jaffs& this means /'here
is:no incremental cost imposed on
either the musical work or sound
recording by virtue of making the,
underlying intellectual property
available for digital performance.q 97

Jaffe WDT, at 24. As a matter of theory,
Dr. Jaffe's proposed benchmark analysis
ignores ths long-established pattern of
investment in the recording industry.
Thus, not only are there some initial
sunk investmsnts, but there is a
re'quirement of repeated substantial
outlays year after year or, in other'ords',

the repeated "sinking'" of funds.
If 'sellers ere faced with the prospect of
not recovering such sunk costs, thorn the
incentive to produce such sound 'ecordingsis diminished. And the
record is replete with evidence of a
substantially greater investment of this
type in sound recordings as compared to
musical works. SoundExchange PFF at
'll'jj 44/I-461. Furthermore, recordiJIg
companies will necessari) y make future
investment decisions based on their best
estimates of the revenue sources
available to them in the fiiture from all
sources including revenue streams
derived from the non-interactive 'ebcastingof sound recordings.n",
SeundBxchange PFF at )) 478;
Brynjolfsson WRT at 6-8. Thus, 'to

suggest that they ignore such costs in
their approach to pricing makes little .

sense. It would be tantamount to 'uggestingthat services such as Yahoo!
or AOL or Microsoft would never
consider the cost of their

research'nd'evelopment

programs when pricing
their products.nn In short, 'we decline to
accept Dr. Jaffe's "sunk costs"
justification for his proposed
benchmark.

'~ Curiously. ai this point in his analysis Dn Jnffe

appears io back aivay from his innisience oq a
"compeiiiive" mnrkni because io msininin ibai
position would lead io a logically iucousisisni
rssull in hin benchmark analysis. Since, in a

perfscily compsiiiive markoi situation, prick si
sqbgibr'lum is sqdal to'maqqna! dost, ihen.
logically. Ihs price for ihe rights in quaaiion could
be no higher ihnn xsro. Thersfom, Dr. Jaffe opia for
n neoennurily diffemni undeilnsd mnrkui structure
by saying ihni here. even though ihe price should
be'nero.'he tesulung royalty would bs'semi gmnter
nmounn nppnrsniiy dnisnuined by ihs rslniive
bargaining power of ihs buyers and sellers, Jaife
WDT ai 26. If this benchmark markei maui in lu e
price that is higher than what is expeciod under
perfectly competnivs coudiiions, then clearly ihe
sellers nnusi bs exercising some degree of raarksi
powen

n" In ether words, this is noi just a siniio process
concerned wiib recouping pani invesinneni coals.
but n dynamic eoonomic process concerned wiib
obinining greater resources for fulurs creative
effotis.

fnlndeed. even Dn Jaffe concedes ihni ihe coals
of,sound recordings noi yei crenisd are noi sunk.
6/26/06 Tr. 99:7-'i 01-7 (Jsffn).
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Third, there is ample empirical
evidence in the record from other
marketplaces to controvert Dr. Jaffe's
premise that the market for sound
recordings and the market for musical
works are necessarily equivalent.
SoundExchange PFF at 'I'jj 483-495.

For all these masons, the Copyright
Royalty Judges find that Dr. Jaffe's
proffered benchmark is not useful to our
cletermination of an appropriate
benchmark from which to derive
applicable rates. We, therefore, adhere
to the Pelcovits benchmark analysis as
a superior tool for that purpose.

v. Other Proposed Benchmarks Rejected
One other benchmark was proposed

in this proceeding by a commercial
party. SBR Creative Media, Inc. claims
analog over-the-air broadcast music
radio as its benchmark, with reference
to musical composition reyalties paid
by such broadcasters to the performing
rights organizations. SBR Creative
Media, Inc. Rahn WDT at 11, We find
that this is virtually the same
benchmark as that proposed by Dr, Jaffe
on behalf of the Services and rejected in
Webcaster I. 87 FR 45246-7 (July 8,
2002). SBR does nothing to remedy the
deficiencies from which this proposed
benchmark was shown to suffer in
Webcaster I, Furthermore, this proposed
benchmark suffers from the same
deficiencies we find fatal with respect to
Dr. Jaffe's proposed benchmark
discussed supra at Section IV.C.1.b.iv.
For all these reasons, the Copyright
Royalty Judges find that the SBR
Creative Media, Inc. proffered
benchmark is not useful to our
determination of an appropriate
benchmark from which to derive
applicable rales and, therefore, adhere
to the. Pelcovits benchmark analysis as
a superior tool for that purpose.

c, Conclusion; The Interactive
Webcasting Market Benchmark Provides
the Best Benchmark for Setting
Commercial Rates Without Further
Adjustment for Either Substitution or
Promotion Factors or the Relative
Contributions Made by the Copyright
Owners and Webcasting Services in
Bringing the Copyrighted Works and the
Services to the Public

As discussed supra at Section
IV.C.1.a., the "willing buyer/willing
seller standard" in the Copyright Act
encompasses consideration of
economic, competitive and
programming information presented by
the parties, including (1) the
promotional or substitution effects of
the use of webcasting services by the
public on the sales of phonorecords and
(2) the relative contributions made by

the copyright owner and the webcasting
service with respect to creativity,
technology, capital investment, cost and
risk in bringing the copyrighted work
and the service to the public. Because
we adopt a benchmark approach to
determining the rates, we agree with
Webcaster I that such considerations
"would have already been factored into
the negotiated price" in the benchmark
agreements. 87 FR 45244 (July 8, 2002).
Therefore, such considerations have
been reviewed by the Copyright Royalty
Judges in our determination of the most
appropriate benchmark from which to
set rates, Nevertheless, we have also
further reviewed the evidence bearing
on these considerations to determine if
the benchmark agreements require any
further adjustment based on any
evidence of differences between the
benchmark market and the target
hypothetical market.

We find that no further adjustment is
necessary to the Pelcovits benchmark
analysis to account for any of these
considerations. Dr. Pelcovits explicitly
examined the promotion and
substitution issues and ultimately found
no empirical evidence to suggest a net
substitution/promotion difference
between the interactive and the non-
interactive marketplaces. Pelcovits WRT
at 17-27, Because only the relative
difference between the benchmark
market and the hypothetical target
market would necessitate an
adjustment, the absence of solid
empirical evidence of such a difference
obviates the need for such further
ad justment. Furthermore, even if the
absolute levels of promotion/
substitution in the non-interactive
market alone were somehow relevant, as
the Services appear to suggest, we find
that the Services presented no
acceptable empirical basis for
quantifying promotion/substitution for
purposes of adjusting rates in that
market."0

Similarly, the parties'vidence with
respect to the relative contributions

ss For example, tire Radio Bros&lcssters
strenuously usssrt that over-thu-sir-radio is
promotional and ihsrefore that simulcasting must
be promotional. But (huy present no persuasive
evidence that wou)d bs useful for quantifying the
mugnituds of t)ns asserted effect either for over-thu-
sir.rudlo or for non-interactive wubcasting snd
&lsrlving a method for irsuslsting such magnitudes
into u rale ed)us&ment. Indeed, t)m quality of
evidence presented by the Services on this issue
consisted largely of assertions, rscollectious of
co&lversstio&ls cise&'ly ev'&dunci&lg co&orson
"pu Bing" in u business context, or anecdotes
recounting subjective opinions. On s similar record,
Wubcsster ) found no basis for a downward
«djustmsnt of thu simulcast rate to account for the
promotiona) value associated with over-ths-air
broadcasts because the nst impact was
indeterminate. 57 FR 45255 ()u)y 5, 2002).

made by the copyright owner and the
webcasting service with respect to
creativity, technology, capital
investment, cost and risk in bringing the
copyrighted work and the service to the
public does not persuade us that any
further adjustment needs to be made to
the Pelcovits benchmark to account for
quantifiable differences related to these
factors, We find that such factors are
implicitly accounted for in the rates that
result from negotiations between the
parties in the benchmark marketplace.
Moreover, because only the relative
difference between the benchmark
market and the hypothetical target
market would necessitate an
adjustment, the absence of solid
empirical evidence of such a difference
obviates the need for such further
adjustment.

Finally, the Radio Broadcasters seek
to differentiate their simulcasting
operations from the operations of other
commercial webcasters and, thereby,
obtain a different, lower royalty rate.
The record before us fails to persuade us
that these simulcasters operate in a
submarket separate from and non-
competitive with other commercial
webcasters. Indeed, there is substantial
evidence to the contrary in the record
indicating that commercial webcasters
such as those represented by DiMA in
this proceeding and simulcasters such
as those represented by Radio
Broadcasters in this proceeding regard
each other as competitors in the
marketplace. SoundExchange PFF at
'll'jt 1107-1110. Therefore, the Copyright
Royalty Judges do not find a basis for
setting a different, lower rate for these
simulcasters as compared to other
commercial webcasters. Webcaster I, at
67 FR 45255, 45272 {July 8, 2002),
reached a similar conclusion in finding
no basis for treating these simulcasters
any differently with respect to the per
performance commercial rate, and we
find no facts to persuade us of a change
in circumstance since then.

d. Rates and Minimum Fess Applicable
to Commercial Webcasters

i. Determination of Per Play Rates for
Commercial Webcasters

Because we find that the interactive
webcasting market is a benchmark with
characteristics reasonably similar to
non-interactive webcasting, particularly
after Dr. Pelcovits'inal adjustment for
the difference in interactivity, the
Copyright Royalty Judges find that this
benchmark supports the explicit annual
usage rates" proposed by

:" For tbe reasons indicated supra st Section
)V.B.1, only usage rates are determined,
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SoundExchange. Therefore, we find that
the per play rate applicable to each year
of the license for Commercial

Webcasters sa is as follows: a per play
rate of $ ,0008 for 2006, a per play rate
of $ .0011 for 2007, a per play rate of

$ .0014 for 2008, a per play rate of,
$ .0018 for,2009 and a per play rat&i of,
$ .0019 for 2010.aa

Other programming Broadcast simulcast programming
Non-music

programming

Prior Fees
2006
2007

Note: Bee footnote 33

$0.0117 per ATH ...

$0.0123 per ATH ...
$0 0169 per ATH

$0.0088 ppr ATH ..J......x.....a......&......«$0.0008 per, ATJ&l.

$0.0g92 pier ATH ..J......&......a......l........ $0.0011 per ATH.

$0.01i27 pfsr ATH ..i,......I.......I......&.......: $0.0014 per ATH.

We find no basis for making further
adjustments to this usage rate to reflect
inflation '" or bundling. "

We are persuaded by the evidence in
the record to apply these usage rates
without any further adjustment for
wireless transmission to all Commercial
Webcasiers. While SoundExchange's
proposed rates included a 259o
premium for "wireless services," the
Copyright Royalty Judges find no
persuasive basis in the record for such
a so-called "mobility premium." The
proposed wireless premium was not
grounded on the Pelcovits benchmark
analysis that undarlies
SoundExchange's primary rate proposal.
Indeed, Dr. Pelcovits specifically
declined to do so because of the absence
of any data on mobile interactive
services. Pelcovits WDT at 60—61. The
alternative data offered by Dr. Pelcovits
on this issue is not persuasive. Most of
the relatively limited data he offers fails
to address salient differences between
the markets and products represented
by that data and the non-interactive
webcasting market and its product
offerings. In addition, SoundExchange
fails to provide any persuasive evidence
that a music service delivered to a
tethered laptop computer via the

Internet is valued differently in the
marketplace than the same music
service delivered to a laptop computer
via the Internet over private or public
wireless Internet networks using'irelessFidelity ("WiFi") technology.
SoundExchange's proposal to exempt
wireless transmissions over "personfti,
short range residential networks" fro'm

its proposed wireless premium also,
underlines its own recognition o'f the
absence of a difference.
SoundExchange's Revised Rate Proposal
(filed September 29, 2006) at 7,
Therefore, on the record before us, w'

do not find a sufficient basis to support
a proposed preinium for the wireless
transmission of non-interactive
webcasts.so

ii. Determination of Minimum Fee for
Commercial Webcasters

Under 17 U.S.C. 114(fl(2)(E), fihe

Copyright Royalty judges are directed to
set a minimum Fee for each type,of,
service. SoundExchange points out that:
the Webcaster I CARP noted that one
purpose of the minimum fee was to
"protect against a situation in which a
licensee's performances are such that it
costs the license administrator more to
administer the license than it would

receive in royalties" and another
p&2rpoae was "to capture the intrinsic
value of the licensee's access to the full
blanket license, irrespective of whether
th'e service actually transmits any
performances." SoundExchange PFF at
'll 1349. We find no evidence in the
record that establishes an amount for:
such an 'intrinsic value" and,'herefore,
focus,on the administrative cost issue.
H'ere again, we are provided with little
evidence of the administrative cost per
licensee,» especially For s webcaster
who may be generating few royalties.
The benchmark marketplace agreements
generally provide for substantial
advance annual minimum fees that are
non-refundab)e, but recoupable against
future royalties. As compared to these
amounts, SoundExchange's proposal of
an annual non-refundable, but
recoupable $500 minimum per channel
ott station, payable. in advance Is a
substantially smaller amount.
Spun)Exchange Revised Rate Proposal
(filed,Septem(e'er 29, 2006). Even though
its proposed minimum fee is low,
SoundExchange must anticipate that it
will cover its .administrative costs even
in the absence of royalties. Therefpre,

~

we find SoundExchange's minimum
annual fee proposal is reasonable and

'* Commercial Wsbcastsrs include such liceusoes
who ars eligible uonsubscvipticni transmission
services or new subscription services, irrespective
of whether they transmit music in lais« part or iu
small part.

» The Juclges recognise tlmt s smooth Lmnsition
from the prior hs rsgbns to 0&s new iss siructur«
acloptccl by the Judges hereinabove may bs «idad by
permitting the limited usa of an ATH calculation
option. Such a tr&uisition option enhances ths
ability ui'some Services to sflbctuats speedy 'aymontsand, in so doing, improves the ability of
copyright own«ra to more quickly obtain inonie«
due. Bi short, such a transition measure is
nmsonably oalcula(ecl to facilitate a smooth. speedy
transitiuu to tbe nsw iaa stnlcturs adopLsd
h«rein«bove by ths Judges. Therefore, tho usage fse
sin&cuir« established ia this Fina! Oetermiuation
will coutinus uss of an ATH option for timoly
paymeat of fees due for the years 2000 and 2007.
Ses table near footnot«22 referent«&.

The fol'lowiog Aggmgats Tuning Hours (ATHJ
usage rats calculation options will ba available for
ths transition psdiod of 2006 aud 2007: Hole JS«e
table fur lootnots gs above) where "Hon-Music
Pmgramming" is defined as Broadcaster
programming reasonably clas«iiBied as nsw«. talk.
sports or business progmmming; "Bras&les«t

Simulcast Programming" is defined as Broadcaster
simulcast programming not reasonably classified as
imws, talk, sports or business progrmnming; and
"Otl&er Programmiag" is dsfiasd as programming
other than either Broadca«tsr simulcast
programming or Broadcaster progran&micig
res«nimbly classified as news, talk. «ports or
bu«dnsss programming.

««We do uot find iimt ihe bencbnisrk supports an
adclitionsl Con«unior Price index adiustmont to tbs
usage rute in 7010. Ho sviclsncs lms been submitted
by SoundExchangs to support this additional;
scliustmsnt by what is. at this porn& bi tiros, sq
in&I«tenpins&a amount."'s find &ha& a usage rate is mors directly
reflective of the rights being licen«sd than other
alternative rate metrics. Sse supra at Section IV.B.

Morcovel. Lhe eviclenca pres«stud hils to persuade
us timt receiving a music service ss part of a bpndlq
of sorvlco«naca«eel'lly rs«nits la il liigbsf. Yah&litton,

of that music service by tbe con«amer thun if it hsd
hemi delivered as a non-buudled service. For
example, SoundExchsngs's claim for an upliftied
rats for bundled services is supported by only one
custom radio egreemsnt addressing bundled
services und that agrsemsnt is specifically
iclsntified by it'xpert, Or. Psfcuvtt«, as part of a
class of sgrsemsnm that «re "not «good

benchmark." Pelcovits WET at 35 n.42. Therefore,
wa find no sufficient basis upon wldcb to
determine a different usage rate for bundled
services as compared tn uoa-bundled ssrviciss.

'«Ws are also troubled by Soundgxchaags's
ptopos'bl to kpply'he wireime pismiutn evan in
casse where the service cannot "distinguisli
between traiimnissions to wireless devices and fixed

line devices." This proposal is not support&cdby'ay

evidence that a presumption of "wireless"
trpnsmission ought to apply. To ths cmntrary.
SpundExchnngs's own'itn'ess, J'ames'GriBjn
admits that. at least in soma cases, wsbcastars
simply may not ba able to distinguish between
transmission« to wireless devices and fixe&i line
devices. Griffin WOT at 32.

» At the same time, tlmrs is evidence that Ihs
royalty collection and distribution op«ratio&&«

performed by SoundExchangs &must«&.of substsdtisl
work, such as processing payments and report«of
uFe, matching information recoived from licensees
with information'n copyright owners and
performers, undertaking related research and
quality assuranco work, allocating and distributing
royalties and resolving errors or disputes. Ses
Kossfsr WOT at 3-10. '
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applicable to Commercial Webcasters.ss
Moreover, since this flat dollar
minimum fee is not adjusted over the
term of the license to reflect the impact
of inflation, this minimum fee is likely
io have 8 declining financial impact on
the costs of the Services over the term
of the license. Therefore, we determine
that a minimum fee of an annual non-
refundable, but recoupable $500
minimum per channel or station ""

payable in advance is reasonable over
the tern& of this license.

2. Noncommercial Webcasters

a. The Willing Buyer/Willing Seller
Standard Revisited

As previously noted hereinabove,
supra at Section IV.A., the Copyright
Act requires that the Copyright Royalty
Judges establish rates for the section 114
performance license that "most clearly"
represent those "that would have been
negotiated in the marketplace between a
willing buyer and s willing seller." Both
copyright owners and noncommercial
services agree that the best approach to
deterniining what rates would apply in
such a hypothetical marketplace is to
look to comparable marketplace
agreements as "benchmarks" indicative
of the prices to which wining buyers
and willing sellers in this marketplace
would agree. However, the copyright
owners and the noncommercial services
disagree on an appropriate benchmark.

"" Webcssier I found a $500 minimum annual fee
psr licensee io be reasonable in light of the CARP's
reasoning iha& the RIAA would not have nego&iaiad
a minimum fas that failed to cover ai less( its
sdminisirsiiva coals. 67 FR 45267;3 (July 8, 2002).
In lhs sgmsmeni lo push forward rates and ianna
ic 2003, commercial wsbcasiors snd
Soundgxcbsngs agreed ihsi minimum annus) fess
would equal $2600, or $500 per chaunel or elation,
bui b& no svsni less than $500 psr licenses. 37 CFR
252.3(cl)(2). Again. Ii is reasonable to aniicipaie ihsi
Som&dExchange would noi have negoiisred s
minimum fee ihsi failed io cover at lsasl iis
aclminisirsiive costs.

"This $500 miuhnum Ise is applicable to ssoh
indivi&lusl ala(ion aud esc)i individual chsnnol,
includiug each individual "sids chenuel"
u&siuiaiued by brosdcesisrs. "Sicls channels" sre
channels ou ibs wsbsl&B of s bros&loss&Br chai
irausroii ellgil&lc trausmissions ihsi are noi
simulism!ously iransmiued over-ihs-air by ibe
l&madcasisr. 'I'hus, a broadcssior who irunsmiis oue
elululcssi over'be hl&sr&le& end also iransuliis Bu

eligible irene&nission over ouo sids channel is
sub)eci ic s n&in(mum fss of $500 for each
respective &nmsmission, for a ioial in this sxan&pie
ofsi.000. In other words. (he mininlum fes Is

soperaiely applicable io sech sicls channsL Ws find
no basis in ibe record for disiinguishing be&ween
sids chsnusls snd oihsr sis(iona or channels wiib
respsci io s minin&um fee ihsi rsi)ec&s ihs costs of
license scbninisiraiiou. We have found,
hereinabove, &lull SouurlExchange's proposal of a

$500 minimum fss fur such adminisireiion is
clearly reasonable. Furiher, such s&lmiulsimiion
cosis will align more clearly with per sisiion or per
channel reports of use where such rsporis of use are
submit&ed in ss&isfsc&IOO of recordkssping
mquirsmsnis.

The copyright owners insist there is
no basis to apply a benchmark other
than that used in the commercial
market; and consequently, they
maintain that the rates supported by the
interactive benchmark analysis apply
with equal force to Commercial snd
Noncommercial Webcasters.
SoundExchange'8 Revised Rate Proposal
(filed September 29, 2008). The
Noncommercial Webcasters, on the
other hand, maintain that they are
distinguishable from commercial
services and, as such, require a
different, lower rate, In effect, they
claim to be different buyers and, hence,
a different benchmark should be
consulted. Joint Noncommercial PFF «&

at j(10; joint Proposed Findings of IBS
and WHRB at 9-15. The Noncommercial
Webcasters propose lower rates,
described supra at Section IV.B.2., based
on several alternative benchmarks-(1)
the musical works rates applicable to
over-the-air broadcasting pursuant to
section 118 of the Copyright Act and. (2)
rates loosely related to the 2001 NPR-
SoundExchange agreement which
covered streaming from 1998 to 2004
(SERV-D-X 157). Joint Noncommercial
PFF at I 35; NRBNMLC PFF at I)( 52.

Based on the available evidence, we
find that, up to a point, certain
"noncommercial" webcasters may
constitute a distinct segment of the non-
interactive webcasting market that in a
willing buyer/willing seller hypothetical
marketplace would. produce different,
lower rates than we have determined
hereinabove for Commercial
Webcasters. A segmented marketplace
may have multiple equilibrium prices
because it has multiple demand curves
for the same commodity relative to a
single supply curve. An example of a
segmented market is a market for
electricity with different prices for
commercial users and residential users.
in other words, price differentiation or
price discrimination is a feature of such
markets. The multiple demand curves
represent distinct classes of buyers and
each demand curve exhibits a different
price elasticity of demand. By
definition, if the commodity in question
derives its demand from its ultimate
use, then the marketplace can remain
segmented only if buyers are unable to
transfer the commodity easily among

's Tbs "Join& Noncommercial Proposed Findings
of Fact m&d Conclusions of Lsw" werc sul&mit&srl by
NSI(onsl Public Radio, Corpora&ion For Public
Brosdcas&ing-Quslif&ed S&scions. the National

Religious Brosdcas&ers Noncommercial Music
Liconse Conunitieo ("NRBNMLC"), and Collegisie
Bros&lcas&BW, lnc.

ultimate uses, Put another way, each
type of ultimate use must be different,4'ertainly,there is a significant history
of Noncommercial Webcaslers such as
NPR and the copyright owners reaching
agreement on rates that were
substantially lower than the applicable
commercial rates over the
corresponding period. See, for example,
the 2001 NPR-SoundExchange
agreement which covered streaming
from 1998 io 2004 (SERV-D-X 157).
And, even though SoundExchange
offers no formal proposal exempting any
Noncommercial Webcasters from its
proposed commercial rates, its own
economic expert suggests 6 continuation
of differentiated rates where the service
offered by such Noncommercial
Webcasters does not appear to pose any
threat of making serious inroads into the
business of those services paying the
commercial rate, Brynjolfsson WRT at
42. Dr. Brynjolfsson suggests a csp on
listeners beyond which Noncommercial
Webcssters would no longer enjoy the
lower rate in order to reduce "the
chance that small noncommercial
stations will cannibalize the webcasting
market more generally" and thereby
adversely affect the value of the digital
performance right in sound recordings.
Id. SoundExchange does not disavow
Dr, Brynjolfsson's testimony on this
point, even citing it in its proposed,
findings of fact. In short,
SoundExchange can itself envision
circumstances under which a
continuation of some regime of
differentiated prices would continue,

The Copyright Royalty Judges also can
envision such circumstances. But, as a
matter of pure economic rationale based
on the willing buyer/willing seller
standard, those circumstances
undoubtedly must include safeguards to
assure that, as the submarket for
noncommercial webcasters that can be
distinguished from commercial
webcasters evolves, it does not simply
converge or overlap with the submarket

'I Ses for example, Burkett, John P.,
Microeconomics: Optimizaiion, Expsrimenis and
Bohavior, (Oxford Univarsliy Press, 2006) at 162 for
an Iniroduciory microeconomic descripiim& of price
disoriminsiion. Typically, tbe submarkat
characterized by lesser price alas&icily will exhibit
s higher price. All the economisis who &est(fied in
this proceeding for both ths Services snd the
copyright owners generally agreed with &his

description. Sea, for example, 5/16/06 Tr. ZZ2:10-
223:5 (Pelcoviis); 11/21/06 Tr. 14&20-15&11

(Bryniolfsson): 11/8/06 Tr. 63:4 64:8 (Jaffe): Picard
WRT at 2-7, 11/13/06 Tr. 191:5-196:1 (Picarcl). For
an iniroductory discussion of price discrimination
in copyright markers, ses Congressional Budge&
Office, Copyright Issues in Digital Media, August
2004 at Z3-24 or Landes, William M. and Richard
A. Posner, Ihs Economic Structure of Inislisctual
Property Law, (Cambridge, MA: Ths Bslnap Press
of ilm Harvard University Press, 2003) ai 374-78,
389-90.
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for commercial webcasters and their
indistinguishable noncommercial
counterparts.

The Copyright Royalty Judges have
reached this view after a careful
consideration oF the characteristics that
help to delineate the noncommercis)
submarket, juxtaposed against evidence
in the record that those characteristics
may be changing for at least some
members of the submarkst. For.example,
the noncommercial broadcasters cite a
myriad of characteristics that they claim
set them apart from commercial
broadcasters. Noncommercial licensees
are non-profit organizations. Joluison
WDT at 15; Papish WDT at jj'jj 4, 12;
Robedee YIIDT at jj 2; 6/27/06 Tr. 63:1-
21 (Stern); 8/7/06 Tr. 13:11-17, 21:10-
12 (Kass). The noncommercial
webcssters'ission is to provide
educational, cultural, religious and
social programming not generally
available on commercial venues. See,
for example, Stern WDT at 4 and 8/1/
06 Tr. 21:11-22 1 (Johnson).
Noncommercial webcasters have
different sources of funding than sd-
supported commercial webcasters-such
as listener donations, corporate
underwriting or sponsorships, and
university funds, Joint Noncommercial
PFF at jj 29. The implicatiori is that
noncommercial webcasters do not
compete with cemmercial webcasters.
But as webcasting has developed, some
of these traits have become blurred.
Public and collegiate radio stations no
longer necessarily face a limited
geographic audience, but rather their
music programming is geographically
unboun'ded so that such stations may
compete with commercial webcasiers
even "worldwide." SoundExchangs PFF
at jj'jj 1'105, 118'5, Some college radio
stations use the Live365 service to
stream their simulcasts, making them
just another consumer choice available
on Live365 together with numerous
commercial stations. SoundExchange
PFF at I 1186. Commercial Webcasters
view Noncommercial Webcasters as
competition for an audience interested
in listening to music. SoundExchange
PFF at 1 1116. And some
Noncommercial Webcasters, such as
NPR, may view Commercial Webcasters
as their competition for audience as
well. SoundExchange PFF at ')[ 1170.
Some noncommercial stations have
adopted programming previously found
on commercial stations for use on
noncommercial side channels or
expanding the use of side channels as
music outlets. SoundExchange PFF at
'jj'jj 1117, 1123. Music programming
found on noncommercial stations
competes with similar music

programming found on commercial i

stations. SoundExchange PFF at 'jj 1122,
SoundExchange RFF at 'jj 284.
Sponsorships appear to monetize
webcasting in a fashion similar to
advertising. SoundExchangs PFF at
'I'}[1130, 1134, 1166. Some
noncommercial stations use the,
functional equivalent of marketipg
materials that emphasize the size,
income and demographics of their
audience in much the same man'per jhat,'ommercialstations make their
advertising sales pitches.
SoundExchange PFF at '9'jj 1135.,1142.
In other words, as webcasting ha's
evolved, some convergence between
some noncommercial webcasters and
commercial webcasters can be observed
ultimately resulting in competition for
audience. Brynjolfsson WRT at 40-41.
To the extent such competition occurs,
market segmentation breaks down,
obviating the need for a separate lower
royalty rate.

b. Proposed Benchmarks and Other
Relevant Evidence

The copyright owners take the
position that the same benchmark
applies to the noncommercial and the
commercial services in the marketplace.
Consequently, they maintain that the
rates supported by the interactive
benchmark analysis discussed supra at
Section IV.C.1.b, i. apply with equal:
force to Commercial 'and
Noncommercial Webcasters. Because we
have found that, up to a point,
"noncommercial" webcasters, may
constitute a segment of the non-'
interactive webcasting market that in a
willing buyer-willing seller hypbthetical~
marketplace would produce different,
lower rates than we have determ'ined
hereinabove for Commercial
Webcasters, we necessafily find that the
benchmark proposed by the copyright
owners is applicable to only sonic
Noncommercial Webcasters (i.e., those
that cannot be clearly distinguished
from their commercial counterparts). In .

other words, the copyright owners'
benchmark does not apply to those
Noncommercial Webcasters that can be
said to constitute a distinct submarket
in the non-interactive marketplace. The,
interactive market benchmark analysis
is based on agreements in which all of
the services are Commercial Webcasters!
There are no agreements that form part
of that analysis that wou!d adequately
gauge what a Noncommercial Webcaster
in a distinctly different submarket
would be willing to pay as a willing
buyer for the rights at issue in this
proceeding.

The Noncommercial Webcasters offer
several alternative benchmarks

applicable to all noncommercial
Services without distinction as well: (1)
The musical works rates applicable to
oyer-the-air broadcasting pursuant to
section 118 of the Copyright Act and (2)
rates loosely related to the 2001 NPR-
SpunIIExqhange agreement which
covered streaming from 1998 to 2004
(gER1~-D-X 157). We find neither oF
these approaches adequately deals with
the segmented marketplace.
'irst, the Noncommercial Webcasters

woulri apply (he rates determined using
their benchmarks to all noncommercial
Services, irrespective of whether they
w'ere part of a submarket in the
marketplace for non-interactive
webcsstirig that was distinctly, different
from commercial non-interactive
w'ebcasting.

Second, even within a distinctly
different submarket, the benchmarks
proposed by the Noncommercial
Webcasters suffer from serious flaws.
For example, the musical works
benchmark proposed by the Services is
based on a very different marketplace
characterized by different sellers who
are selling different rights. Then too, as
previously discussed, there is ample
evidence in the record from other,
relevant marketplaces to controvert the
underlying premise of this proposed
benchmark that the market for sound
recordings and the market for musical
w'orks are necessarily equivalent.
SoundExchange PFF at I'jj 483-495.
Similarly, the 2001 NPR-
SoundExchange agreement covering
streaming from 1998 to 2004 does not
ptovide clear evidence of a per station
rate that could be viewed as a:proxy for
otic that a~ wil'ling'buyer and al willing'ellerwould negotiate today—it
piovided for a lump sum amount to
elver the entire 74-month term of the
contract with no amount specified for
different years, and there is nothing in
the cantract or the record to indicate the
parties'xpectations as to levels oF
streaming or the proper attribution of
payments. for any.given year or how
additional stations beyond the 410
covered by the agreement were to be
handled. Moreover, the transformation
of this proposed benchmark by the
offering service, the NRBNMLC, isa I

proposed.rates adds further problems.: In;
NRBNMLC PFF at jj 57, the entire ilump
sum payable under the 2001 NPR-
SoundExchange agreement is divided;by,
798 stations to arrive at an estimated I

annual fee of less than $60 per statiani
But, as previously noted, the agreenient
in questian covered only about half as
many stations (410) and dividing the
stated lump sum by 410 stations over
the stated 74-inonth term of the
agreement would yield a per station rate
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. twice the amount calculated by
NRBNMLC. Furthermore, NRBNMLC's
calculation does not add any adjustment
for the time value of money in the latter
years of the contract4z nor add any
adjustment to account for the erosion in
the purchasing power of the dollar since
2004."8 Finally, none of the final rate
proposals" of the Noncommercial
Webcasters would cover the minimum
annual fee determined for Commercial
Webcasters.

In short, we find neither
SoundExchange's proposals based on its
benchmark nor the Noncommercial
Webcasters'roposals based on their
suggested benchmarks adequate to
provide a basis for determining the rates
to be applicable to that past of the
noncommercial market for non-
interactive webcasting that can be
identified as a distinct submarket from
the commercial market. However, we
observe that certainly the bare minimum
that such services shou! d have to pay is
the administrative cost of administering
the license. There is no evidence in the
record to suggest that the submarket in
which a Noncommercial Webcaster may
reside would yield a different
administrative cost for SoundExchange
as compared to the administrative costs
associated with Commercial Webcasters
and SoundExchange, notably, makes no
distinction between webcasters with
respect to the $500 minimum fee.
Webcaster I afflrmed the notion that all
webcasters—sll Noncommercial
Webcasters as well as all Commercial
Webcasters—should pay the same
minimum fee for the same license. 67
FR 45259 (July 8, 2002). We also find no
basis in the record for distinguishing
between Commercial Webcasters and
Noncommercial Webcasters with
respect to the administrative cost of
administering the license." Therefore,

"" Receiving ths 2003 snd 2004 fees well in
advance of the year esnied is mors vsluabie io ths
recipim&t because it can be invested and earn
interest that would nol be svuilable if paid wlmo
actually due.

'urchasing power loss is complir&a\ed by tbs
lack of attributiou of amounts to particular years in
the contract. 'I'hus, tho amount calculated by ibs
NRBNMIZ may be, at best, an evenige for the
Imriock Therefore, 8 higher amount than that
ava&'ilge Wool)i l)8 tl&8 proPer tal'get fol'tliuetu'lent
for tlm erosion in purchasing power sin)&a 2004.

«CBI'8 final proposed fees ranged from $25 to
$175 per station: tbe NRBNMLC's proposed foes
ranged up to $200 per sin&uicssl l&ut with up to two
associated diannels sul&sumsd withiu that amounc
NPR'8 proposed fess ware $60.000 to cover al least
706 NPR stations (and an undetermined number of
CPB stalionsl or approximately $100 psr station.

«Moreover. even in tbs musical works
benchmurk market propose&I by some Services such
as the NRBNMLC, the miuimal amount that a
webcaster puid to rover the combined works
aclministered by the three PROs was $636 for
college rtations in 2006 and $1135 for other public

we determine that a minimum fee of an
annual non-refundable, but recoupable
$500 minimum per channel or station «
payable in advance is reasonable over
the term ef this license.

Because this minimum fee of $500 is
meant to cover administrative costs, it
does not address actual usage.
Therefore, it would be reasonable to add
at least the bare minimum suggested by
the Services'roposals as payment for
usage to the $500 minimum fee for
administration. However, based on the
available evidence, we find that past
practice has been to treat the minimum
fee as recoupable against usage charges.
Therefore, we have no basis upon which
to add a usage element that is not
recoupable to the minimum fee for this
clistinctive submarket of noncommercial
webcasters. Moreover, we note that this
minimum fee corresponds to the $500
original fee proposal of IBS and,
therefore, dercfonstrates that, at least for
some webcasters in the relevant
submarket, the $500 amount
represented a ceiling beyond which they
would not be willing buyers. Kass WDT
at Exhibit A.

We turn next to the derivation of a
cap to delineate the boundaries of the
submarket for which the effective $500
flat fee rate will apply.
c, Cap To Delineate Submarket and
Rates and Minimum Fees Applicable to
the Various Noncommercial Webcasters

Because there is evidence in the
record that some Noncommercial
Webcasters typically have a listenership
of less than 20 simultaneous listeners-
see, for example 8/2/06 Tr. 137
(Robedee) and 8/2/06 Tr. 243 (Wilier)—
Dr, Brynjolfsson suggests a cap of 20

broadcasting entities—that is mors than tbe
&niuimmn rale for a single statiou cletermined for
the section 11 4 license heminsbove. For 8 similar
analogy, sae Webcaster I, 67 FR 45250 (Juiy 6,
2002).

«This $500 minimum feo is sppiicsbls to sad&
individual station and each indiviclual channel,
inch)ding each individual "sids channel"
niaintoined by broadcusters. "Side channels" are
channels on the wsbsits oi'8 brosclcastsr ihat
tnmso&it ehgible transmissions the) are not
simultaneously transmiasd ove&~the air by the
broadcaster. Thus, 8 broadcaster who tnu)smite one
simulcast over the Internet and ulso transn)its an
8(lglble tmusmlssion ovei'ne side cbunnei Is
sub(act to 8 minimum fss ol'500 for each
respective tnuismiesion, for 8 total in this example
of $1,000. In other words, the minimum fss is
separately appiicabls to each sids cnannal. We find
no basis in the record for distinguishing between
eido channels and other stations or hannels with
mspect to 8 niinin)um fee that rellacls the costs of
licmise administration. We have found.
hereinabove, that Soundgxchange'8 proposal of 8
$500 )ninimum les for such administration is
clearly reasonable. Further, such eclministration
costs will align more clearly with per station or per
chaiuml rspor(s of use where such reports of use are
subn&it)eel in satisfaction of recordkeeping
requ irenients.

simultaneous listeners (or about 14,600
ATH47 per month) as the boundary for
the noncommercial webcasting
submarket to be subject to a lower
rate.48 At this level of operation, such s
small Noncommercial Webcaster could
not be viewed as a serious competitor
for commercial enterprises in the
webcasting marketplace. We find Dr.
Brynjolfsson's suggested line of
demarcation too limiting. Size here is
only a proxy that aims to capture the
characteristics that delineate the
noncommercial submarket, See our
consideration of these characteristics
supra at Section IV.C.2. And, there is
evidence in the record that some larger
Noncommercial Webcasters, such as the
typical NPR station extant in 2004, may
also be distinguished from Commercial
Webcasters. Indeed, the evidence of
convergence in the record appears to
apply more clearly to the stations at the
larger end of the range of NPR station
size. See, for example, SoundExchange
PFF at 'I 1122, SoundExchange RFF at
'jj 284.

The 2001 NPR-SoundExchange
agreement covered the typical NPR
webcasting station at a rate substantially
less than the rats that applied to
Commercial Webcasters as of 2004.
Based on the available evidence, the
typical NPR station in 2004, then,
would not have been treatect as the
functional equivalent of a commercial
station. This is significant because the
latest available data on what might
constitute a typical NPR streaming
station consists of a survey of NPR
stations undertaken in 2004. See
SoundExchange Trial Ex. 67 (NPR
Digital Music Rights Station Survey,
Z004). According to that survey, the
NPR stations averaged 218 simultaneous
streaming listeners per station (or the
equivalent of 159,140 ATH per month).
This average (218) or a lesser number of
listeners was exhibited by 80'yo of all of
the NPR stations engaged in streaming
that responded to the survey—in short,
it encompassed the experience of all but
a handful of NPR stations positioned at
the extreme high end of the listenership

4&Aggregate Tuning Hours or ATH refors to the
tote! hours of programming transmitted to ali
listeners during ths re(event time period. Thus. One
hour of progmmming transmitted lo ZO

simultaneous listeners would produce ZO aggregate
tuning hours or 20 ATH. Ths number of ATH in 8
month could be calculated by multiplying the
average number of simultaneous listeners by the
average potential listening hours in 8 mouth or 730
(i.e., 365 days in 8 year multipiisd by Z4 hours in
s day then divided by 12 months). Applying this
calculation to an average of zO simultaneous
listeners yields 14,)&00 ATH per month.

48 In contrast, the original IBS proposal hsd 8 cap
of )46,000 ATH below which an annual per station
rats of $500 would apply. Ksss WDT at Exhibit A.
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distribution.se See SoundExchange Trial
Ex. 67 (NPR Digital Music Rights Station
Survey, 2004) at CRB-NPRDD0036,
CRB-NPR000054-57. Therefore, we find
that a cap structured to include the
typical NPR experience that was viewed
by the parties as not being subject to
commercial rates, results in a cap of

, 159,140 ATH per month.
Again, we stress that this cap is only

5 proxy for assessing the convergence
point between Noncommercial
Webcasters and Commercial Webcasters
in order to delineate a distinct
noncommercial submarket in which
willing buyers and willing sellers wou) d
have a meeting of ths minds that would
result in 5 lower rate than the rate
applicable to the general commercial
webcasting market.ao Mere size alone,
without evidence of the other
characleristics that define membership
in the noncomm'ercial submarket
discussed supra at Section IV,C.2.a.,
does not make a webcaster eligible for
this lower rate. Members of this
noncommercial submarket, by
definition, are not serious competitors
with Commercial Webcasters.a"

A careful review of the record also
does not persuade us to make any
fu!ther adjustment to the lower $500 per
station rate described hereinabove to

account for such considerations as (1)
the promotional or substitution effects
on CD sales of webcasting by members
of the noncommercial submarket or (2)
the relative contributions made by
copyright owners and webcssting
services with respect to creativity,
technology, capital investment, cost and
risk. There is no showing of a
quantitative effect of these
considerations that is not already
embraced within the lower rate we have
set. Furthermore, inasmuch as that
lower rate is also encompassed by the
minimum fee necessatp to support
administration of the license, noi
showing has been made by any
Noncommercial Webcaster that such
administrative costs are somehow
overborne by such considerations.
Similarly, with respect to the higher rate
(i.e., the Commercial Webcaster rate)
applicable to Noncommercial
Webcasl era above the monthly 159,140
ATH cap, we find that no further.
adjustment is required for the same
reasons that we found no such
adjustment necessary for Commercial
Webcasfera subject to the commercial
rate we set. See supra at Section 'V.C.1.c.

In summary, first, we determitte that
the minimum fee applicable to

Noncommercial Webcasters is. an annual
non-refundab)e, but recoupable 5'500
minimum per channe) or station
payable in advance. In other words, we
find no basis for distinguishing between
Commercial Webcasters and
Noncommercial Webcasters with
respect to the minimum fee. Shesttpra't

Section IV.C.2.b and Section IV.C.2.c.
Second, the. following rates apply to
Noncommercial Webcasters: "5 (1) an
annual per station or per channel rate of
$500 for stations or channels will
constitute full payment for digital audio
tnicnsnjtissjons,tata)ing,not,more than
159,140 ATH per month and (2) if in
any month a Noncommercial Webcaster
makes digital audio transmissions in
excess of 159,140 ATH per month, then
the Noncommercial Webcaster will pay
additional usage fees '" for digital audio
transmissions of sound recordings in
excess of the cap as follows: a per play
ra'te of $ .0008 for 2006, a per play rate
of $ .0011 for 2007, a per play rate of
$ .0014 for 2008, a per play rate of
$ .D016 for'009 and a per play rate of
$ .0019 for 2010.55 As indicated supra at
Section IV.C.d.1., we find no basis for
making further adjustments to the usage
ra'tes t'o reflect'nfl'atioh or'bundling.

Prior Fees
2006
2007

Note: See footnote 55

Other programming

$0.0117 per ATH ...
$0.0123 per ATH ...
$0.0169 per ATH ...

Broadcast simulcast programming

$0.0088 per ATH ........
$0.0092 per ATH ..:......
$0.01:27 per ATH,.'......

Non-(nuslp
progratnming

$0.0008 pe/ ATH.
$0.0011 per ATH.
$0.0014 per ATH.

D. The Section 112 Royalty Rates and
Minimum Fees

1. Background

Section 112(e) of the Copyright Act
dii&acts the Copyright Royalty Judges to

establish rates and terms for the making
of ephemeral copies of digital
recordings to enable or facilitate the
transmission of those recordings under
the statutory license in section 1'i4. As
is the case with the section 114 )lcense,,

we are tasked with setting rates and
terms that "most clearly represent the
fees that would have been negotiated in
the marketplace between 5 willing buyer
and a willing seller," as well as
establish ",a minimum fee for each type

4v Tlm reason ihe avsmg&s (315) ov a lesser number
encompassed so many stations fs thai several very
Jacge stations at ibs upper end ol the distribution
inlluenced ihs average. This is siailsiimdly apparsui
fmm s munpscison of ihs avsmgs (315) with ihe
median oucuber of simultaneous listeners (50).

c&& The Services also advance various public
policy considsrn(iona which limy malnialu mill!ale
in (svor of )ower raise. liowsven ihe Copyright Aci
is clear !hei ws scu cvcfuirsd io apply s willing
buyer/willing seller standard in determining races
lor sll iypss of participants in ihe marks(place. We
clecline to claviais from this scsndard. Wa further
decl(us io usurp ths authoriiy of Congress io
consider poieniisl public policy concerns and. if ii
chooses, io establish special uonmsrkei races lor
censin noncommen:ial services.

"On ilm ocher hand. a Commercial Wsbcascsr
with sn suclience of less than 319 simuliansous
(istencrs is, noihwiihsianding iis siss, s direcl
cocupeciior to other Commsrcis) Wsbcastsrs.

"" ln effecb payment of ihe 3500 minimum
«dminisiraiive li.e by Noncommsrcda( Webcsscecs

whose mouthly ATH ls below the oap will satisfy
ihe fnll royally obligailous of such webcssters i

because ii fully encompasses ths psr station usage
B.e. 37 CFR 350.3(b). Therefore, us s practical
msnon reaoupncent doss not come iuio play for
such wsbcaslsrs.

sa Noncommercial Wsbcasters include such
llcensoss who am eligible nonsubscripuoc(
imnsmission services or nsw subscriptionl services, I

irrespective of whether they transmic music in large
psd or in smell part." Subject io ihs credit attributahle io any unused
bulancs of ihs acmua) minimum fas pursu!un !O 37
CFR 350.3(b).

"'hs Judges recognise thai s smuolh irene(!Ion
from the prior fee rsginm io the nsw fse structure
adopted by ihe Judges hereinabove may be aided by
permnting ihe limited use of an ATH calculation
option. Such a irsnsiiion op!ion enhances the
ability of some Services io effectuate speedy
paymenis and, in so doing. improves the ability of
copyrigh( owners io more quickly obtain monies
clue. ln sheet, such s imnsitcon measure is,

reasonably calculated to facilitate:s smooth, spsacly
trmcsitien io the new fee structure adopted
hereinabove by ihs Judges. Therefore, the umgs fee
sieectuc'u osigbllslied in'his Final'Delsnninstion
will continue use of an ATH option for timely
paymeni of fern dne for the years 3005 snd 3007.
Ncjts'(Sss table near footnote 55 reference.)

The lollowlng Aggmgate tuning Hours (ATH)
usage cate& calculailon options will be available for
the transition pened ol 3005 and 3007: wicsrs
"Non-Ivluslc Programming" is defined us
Brbadccfster Programmibg rehsonably classified as
news. !slk, sports oc business programming;
"Broadqusi Slmulc;asi Programming" is dsgccod as
Brbadcgstec simulcast pcogcamming noi rsssonab(v
classified as news. talk. sports or business
programming; and "Olher Progmmming" is dofined
as pmgremmlng o!hsr than either Broadcaster
simulcast programndug or Broadcas!er,
programming reasonab(y classified as news„ta(k.,
sports or business progrsmmiug.
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of service offered by transmitting
organizations." 17 U.S.C. 112(e)(4). The
types of "economic, competitive, and
programming information" that we are
to examine is the same for the section
112 license as it is for the section 114
license. Id.

Webcaster I set the royalty fee for the
section 112 license at 8.8% of the total
royalty fee by a Service under the
section 114 license. 67 FR 45240, 45Z62
(July 8, 2002). This fee, as a separate
charge, was not part of the 2003 "push
forward" of the Webcaster I rates
negotiated by SoundExchange and the
Services. Rather, the parties agreed to
incorporate the fee for section 112
within the rates for section 114 (which
increased by a modest $0.000062 per
performance over the Webcaster I rtnes),
'but the regulations adopting their
agreement provided that of the total
section 112/114 fee, 6.8% was
"deemed" to comprise the charge for
ephemeral recordings. 37 CFR 262.3(c).

2. Proposals of the Parties

SoundExchange proposes to carry
forward the combination of section 11Z
and 114 rates from the prior license
period, including the "deeming" of
8.8% of the total fee owed by Services
as constituting the section 112 charge.
SoundExchange's Revised Rate Proposal
(filed September 29, 2006) at 4. DiMA
agrees with this proposal. DiMA RFF at
')(115. Radio Broadcasters and the
NRBMLC also believe that the fee for the
section 112 license should be combined
with that for section 114, but oppose the
attribution of an 8.8% value for the
section 112 license. They argue that the
effect is to hide an ittdspendent value
for the section 112 license within the
overall fee even though SoundExchange
failed, in their view, to provide any
evidence to justify the 8.8% value.
Radio Broadcasters "take no position as
to the percentage of the overall royalty
that is to be designated as the portion
attributable to the making of ephemeral
copies," but submit that ephemeral
copies have no economic value separate
from the value of the performances they
effectuate. Radio Broadcasters PFF at
'(j 319. The NRBMLC also contends that
ephemeral copies have no independent
economic value, citing the Copyright
Office's 2001 DMCA Section 104 Report
in support. NRBMLC PFF at I'jj 60, 62.

None of the other patties offer specific
proposals as to section 112 rates. SBR
Creative Media, Inc. combines section
112 with section 114 in its request for
a single fee, while CBI asserts that its
stations have no need of the section 112
license. SBR PFF at 3 14; CBI PFF at
'ij 19.

3, The Record Evidence
While the record in Webcaster I

regarding the section 112 license was
thin,"" it is slimmer still ip this
proceeding, SoundExchange proffers
that because copyright owners and
performers agreed to include the section
112 charge within the section 114 fee in
the 2003 negotiation provided that there
was a recognition that section 112
constituted 8.8% of the total value, this
is "strong evidence" of what copyright
owners and performers believe to be the
value of the section 112 license.
SoundExchange'PFF at I 1370. But see
SoundExchange PFF at $ 1371
(conceding that "[t]here'as been little
evidence adduced on the value of
ephemera! copies" * "").
SoundExchange further contends that
two marketplace agreements—the
WMG-Next Radio agreement for a
custom radio service and the SONY
BMG-MusicMatch custom radio
agreement—support its assertion that
8.8% is within the zone of
reasonableness. Both of these
agreements provide that 10% of the
overall fees for streaming are
attributable to the making of ephemeral
copies. SoundExchange Ex. 002 DR;
SoundExchange Ex. 004 DR.

Radio Broadcasters and the NRBMLC
counter that none of SoundExchange's
witnesses discussed proposed rates or
values for ephemeral recordings in
written or oral testimony. Instead, they
point to testimony of Adam Jaffe offered
in Webcaster I that ephemeral copies
have no independent economic value
from the value of the public
performances that they effectuate, Jaffe
2001 WDT at w 82; Jaffe 2001 WRT at 81;
2001 Tr. 6556:10-13 (Jaffe), and offer
the Copyright Office's 2001 DMCA
Section 104 Report in support of Dr.
Jaffe's view.

4. Conclusion
Of the thousands of pages of

testimony and exhibits submitted by the
parties in this proceeding, less than
twenty of the pages are devoted to any
discussion of the section 112 license
and ephemeral copies. It is therefore
evident that the parties consider the
section 112 license to be of little value
at this point in time, which may explain
why SoundExchange is content to roll
whatever value the license may have
into the rates for the section 114 license.
Nevertheless, SoundExchange asks the
Copyright Royalty judges to bless its
proposal that whatever the royalty fee

"'ee Wehcaster I CARP Repnri st 99-1OS
(speculatins as io ihe reasons why ihe Parties
ihmnselses seemed io etiach little .mpcrtance ta the
section 112 license).

for the section 114 may be, 8.6% of that
fee constitutes the value of the section
112 license. We decline to accept
SoundExchange's invitation for two
reasons.

First, the section 112 license requires
us to determine the rate or rates that
would have been negotiated between a
willing buyer and a willing seller.
SoundExchange's valuation of 8.8% is
not a rate, Services will not be paying
8.8% more in total royalty fees because
of this valuation, nor will they be
subtracting 8.8% from their charge if
they choose not to avail themselves of
the section 112 license. Rather, the 8,8%
valuation is nothing more than an effort
to preserve a litigation position for
future negotiations that the section 112
license has some independent value, as
it di d in Webcaster I. It is
understandable why DiMA would not
find the 8.8% figure objectionable since
it does not represent any additional
charges to its members in this
proceeding.

Second, the paucity of the record
prevents us from determining that 8.8%
of the section 114 royalties is either the
value of or the rate for the section 112
license. SoundExchange's assertion that
its 8.8% proposal is "strong evidence*'f

copyright owners'nd performers'elief

as to the appropriate rate
applicable to section 112 is
bootstrapping. SoundExchange did not
present any persuasive testimony or
evidence from copyright owners or
performers on this point. We also do not
find the WMG-Next Radio and the
SONY BMG-MusicMatch agreements to
be supportive of an 8.8% rate for
ephemeral copies, which
SoundExchange asserts are evidence of
marketplace negotiations and establish a
"zone of reasonableness" for section 112
rates in the 10% range. These
agreements are for custom radio, which
SoundExchange has long avowed is not
DMCA compliant, and both have
expired. SoundExchange Ex. 002 DR at
10 (WMG-Next Radio Solutions
webcasting agreement); SoundExchange
Ex. 004 DR at 14 (SONY BMG-
MusicMatch Internet radio agreement).
More importantly, the 10% figure in
both is not a rate but is, like
SoundExchange's proposal, a
proclamation as to how much of the
total fees paid by Next Radio and
MusicMatch are attributable to the
making of ephemeral copies. Since the
10% figure does not represent any
actual monies to be paid by Next Radio
or MusicMatch, it can hardly be argued
that those agreements are marketplace
evidence of negotiated royalty rates for
the section 112 license,
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We are left with a record that
demonstrates that, since the expiration
of section 112 rates set in Webcaster I,
copyright owners and performers are
unable to secure separate fees for the
section 112 license. The license is
merely an add-on to the securing of the
performance right granted by the section
1'l4 license. SoundExchange's proposal
to include the section 112 license
within. the rates and minimum fees set
for the section 114 license reflects this
reality and we accept it. In so doing we
decline, for the reasons stated above, to
ascribe any particular percentage of the
section 1'l4 royalty as representative of
the value of the section 112 license.u'.

Terms for Royalty Payments Under
the Section 112 and 114 Statutory
Licenses

A. The Statutory Standard
Sections 112(e)(3) and 114(f)(2)(A) of

the Copyright Act, 17 U.S.C., require the
Copyright Royalty Judges to adopt
royalty payment terms for the section
112 and 114 statutory licenses.'e It is
established that the standard for setting
terms of payment is what the record
reflects would have been agreed to by
willing buyers and willing sellers in the
marketplace. Webcaster I, 67 FR 45240,
45266 (July 8, 2002). It is not
established, however, whether the terms
adopted must, or should, be
administratively feasible or efficient.

In Webcaster I the parties agreed to a
set of terms and, with the exception of
a few disputed terms, presented them to
the CARP for acceptance. In adopting
the parties'roposed terms, the. CARP
declined to make a determination as to
whether they were feasible or efficient
and deferred to the judgment of the
Librarian of Congress. Webcaster I CARP
Report at 129. The Librarian declined to
address the issue as well and evaluated
the agreed-upon terms according to the
"arbitrary or contrary to law" standard
that the Librarian applied to the other
aspects of the CARP's decision. The
Librarian did, however, state that he
was "skeptical of the proposition that
terms negotiated by parties in the
context of a CARP proceeding are
necessarily evidence of terms that a
willing buyer and a willing seller would
have negotiated in the marketplace,"
and noted that he would not have

"'e ars mindful ihst section 112(s)(4)
prescribes inclusion of s minimum fss for each type
of service offursd by tmnsmitting orgsniautions.
Because wu are determining that the ssction 112 fue
is included withm thu sectiou 114 license fss, ws
are. likewise. based upon ths record evidence,
doing tbs same for the section 112 minimum fee.

."" Consistent wilh Wsbtnstsr l, wu srs adoptiug
trans for ths collection, distribution snd
administration of royshy payments.

adopted all of the negotiated terms if his
"task were to determine the most
reasonable terms governing payment of
royalties." 67 FR 45266 (Julv: &, 2002).
The question therefore remains as to
whether the Judges should consider
matters of feasability and administrative .'fficiencyin adopting payment terms.
We conclude the answer is yes, for two
reasons.

First, it is an axiom of the copyright
laws that statutory licenses are designed
to achieve efficiencies that the
marketplace cannot. See, H.R. Rep. No.
94-1476, at 89 (1976). Typically,
statutory licenses reduce transaction
costs associated with licensing large
volumes of copyrighted works from
multiple rights holders. The~~ guarantee
access to the use of prescribed
categories of works to those who satisfy
the eligibility requirements of a license,
while providing a return to the owners
of the works subject to the license.
Statutory licenses are about
administrative efficiency. For example,
they increase the speed and ease with
which copyrighted works mt(y bs(useid
Adopting a set of terms whose operation
is not practical, or creates additional
unjustified costs and/or inefficiencies, is
inconsistent with the precepts of
statutory licensing, and we must avoid
such circumstances,

Second, we observe that rational
willing buyers and sellers themselves
will, in their agreements with one
another, select terms that are, practical,
efficient, and avoid excessive coats. i

Consequently, we have considered the
terms presented in agreements offered
by the parties to this proceeding,
assessed their applicability te the
blanket license structure of the statutory
licenses, and adopted those terms that
will facilitate an efficient collection,;
distribution and administration of the
statutory royalties.

B. Cal/ection of Rayaifies

1. Background
Unlike &he statutory licenses set forth

in sections ill, 119, and chapter 10 bf
the Copyright Act where royalty
payments are submitted directly to a
government collecting body (the
Licensing Division oF the Copyright 'ffice),the section 112 and+14 licenses
contain no such provision/Read
literally, the licenses appear to require
that licensees pay royalties directly to
each copyright owner and performer/
Recognizing the costs and inefficienctes
oF such an approach, the parties to the
first section 112/114 proceeding
negotiated a payment scheme whereby
all services paid their royalties to a
single "Receiving Agent":

SoundExchange, Inc. See 37 CFR 262.4.
SoundExchange was, at that time, an
unincorporated division of the
Recording Industry Association ofl
America.u" SoundExchange was then
tasked with the responsibility of
distributing royalties to those identified
in the regulations as "Designated:
Agents." By agreement of the parties,
both SoundExchange and Royalty Logic,
Inc. were identified as "Designated
Agents." The Librarian in Webcaster I:
reluctantly adopted this payment
scheme. 67 FR 45267 n.45 Uuly 8, 2002).

The royalty collection and
distribution scheme adopted in
Webcaster I ended with the expiration
of the 1998-2002 licensing period. In
ne'gotiations for rates a'nd term's for the
2003-2004 licensing period,'the parties
retained the Receiving Agent/
Designated Agent structure but ditj not
recognize Royalty Logic as a Desigpate(I
Agent."" Royalty Logic objected to the
parties'greement and requested the
Librarian to convene a, CARP nn this
issue of royalty collection and payment.
Hqwever, prior to the eonvenitsg of the
CARP, it withdrew from the proceeding.
RLI PFF at j( 46, Royalty Logic now
requests that the Copyright Royalty
Judges, recpgnize it in the regulations as
both a Designated Agent and a
Receiving Agent for the 2006-2010
license period.
2. Royalty Logic

Royalty Logic, acting as an authorized
ag'ent for certain copyright owners

'and'e'rformers,u'sa for-proflt subsidiary of
Music Reports; Inc. 6/14/06 Tr. 44;21-,
4RZZ, 50:20-51:1 (Geriz).ua Royalty
Logic presented the direct testimony of
Ronald Geitz, its founder, 2nd the
rebuttal testimony of Mr. Gertz antI
Peter Paterno, Esquire, who represents
the recording artists Metal)ica and.Dr..
Dre. RLI PFF j( 72.oa

""'SoundExchange ts now sn independent snlity.
Sonndgxcharigu PFP at 'I 72.'sgy

the tenne of thu Copyright Royalty and
Distribution Roform Acl of 2004, ths rates and terms
udt)pied for t))s 20(ts-Zq04 lipsnsipg pefiod warn
extundet( Qsrough ths snd of 2006. Sss Copyright
Rovulty and Distribution Reforna Act of 2004. Public
Law 106-419, section 6(b)(3) (transition provisions),
110 StuL 2341, 2370 (2004).

su Despite un invitation from tin Copyright
Royally Judges to do so, Royalty Logic was unsbls
to identify all the copyright owners and perfarmers
constituting ths "RLI Af6)(atua." The list appears to
include Laster Chambers, North Star Media, Sigulu
Records. ABKCO Music a Records. inc., tbe Everest
ltecord Group. Metallics and Peter. Paul end'Murg.

"" MRI is a for-prafa company whose pdn)ipu) ,'usinessis to assisi braadcastors in ths licensing af
musical works used in their programming. 11/13/~
06 Tr. 103:7-20 (Gerts).

" Royalty Logic also pressntrd written dir ct
testimony of Luster Chambers. a recording ar tlat.
Mr. Chambers. however, did not appear st trial and
his testimony therefore wus not considered.
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Royalty Logic contends that it is
necessary for the Copyright Royalty
Judges to formally recognize it as a
"Designated Agent"—complete with
direct accounting, reporting, payment
and auditing rights vis-a-vis the
Services—in the payment regulations to
be adopted in this proceeding so that it
may compete with SoundExchange as a
royalty collection and distribution
agent. The claimed need for competition
is the central feature of Royalty Logic's
presentation. According to Royalty
Logic, Designated Agents can compete
with one another on multiple levels,
including: (1) The royalty rates to be
charged; (2) interpretations of the
statute; (3) distribution policies; and (4)
costs. 6/14/06, Tr, 101:5-105:5; 124:14—
127:20; 3'i4:22—315:19 (Gertz). Royalty
Logic advocates a payment scheme
whereby a proportionate share of the
royalties owed by each Service under
the section 112 and 114 licenses would
be allocated to each Designated Agent;
i.e., it and SoundExchange. Both
Designated Agents would be entitled to
direct receipt of statements of account,
royalty fees and the reports of use of
sound recordings required by 37 CFR
part 370. For the initial payment period,
Royalty Logic proposes that it receive
five percent of each Service's royalties,
which subsequently would be adjusted
either upwards or downwards
depending upon the number of
performances belonging to Royalty
Logic's affiliates that were made by the
Service. The identity and ownership of
performances (and ephemeral
reproductions, if any) would be
determined through examination of
each Service's report of use of sound
recordings. Thereafter, royalty payments
to Royalty Logic and SoundExchange
would be based solely upon
performances of the works of each
organization's members, as determined
by the reports of use from the prior
payment period. Any disputes between
the Designated Agents concerning
royalty allocations would be resolved by
the Copyright Royalty Judges. RLI PFF
at I 117(g).

3. SoundExchange

SoundExchange is a non-profit
performing rights organization that
represents thousands of record labels
and artists who have specifically
authorized SoundExchange to collect
royalties on their behalf. Kessler WDT at
3. SoundExchange presented the direct
testimony of John Simson, Barrie
Kessler, Harold Ray Bradley, and Cathy
Finks on the matter of royalty collection
and distribution, as well as the rebuttal
testimony of Thomas Lee.

SoundExchange submits that it would
be inefficient for the Copyright Royalty
Judges to select more than one agent to
receive and distribute royalties.
SoundExchange PFF at I 46. It argues
that it should be the sole collection and
distribution agent because it is proven
and well-run and is the most qualified
and dedicated to the interests of
copyright owners and performers.
SoundExchange PFF at 'I'jj 1558-67. It
contends that Royalty Logic is
unsuitable to serve as an agent because
ii is owned by Music Reports, Inc., 6

company that represents licensees of
musical works, and such connection
creates a conflict of interest.
SoundExchange PFF at '}['jj 50, 51.

4. Receiving Agents and Designated
Agents

At the outset, the Copyright Royalty
Judges must address a fundamental
misperception of Royalty Logic, and to
a somewhat lesser extent
SoundExchange, regarding Receiving
Agents and Designated Agents. As noted
above, Receiving Agents and Designated
Agents and the terms governing their
operation were established by
agreement by the parties in Webcaster I
and were adopted, reluctantly, by the
Librarian of Congress. 67 FR 45240,
45266 (July 8, 2002); See also,
Determination of Reasonable Rates and
Terms for the Digital Performance of
Sound Recordings by Preexisting
Subscription Services (Final rule), 68 FR
39837, 39839 n.2 (July 3, 2003) (stating
that in Webcaster I the Librarian
"expressed skepticism about the benefit
of the two-tier structure involving a
Receiving Agent and more than one
Designated Agent, which adds expense
and administrative burdens to a process
the purpose of which is to make prompt,
efficient, and fair payments of royalties
to copyright owners and performers
with a minimum of expense.")[The
entire Receiving Agent/Designated
Agent structure is a legal fiction with no
basis or grounding in the statute,pand
we are under no obligation to preserve
it, if we determine that there are sound
reasons for adopting a different royalty
collection and distribution system.

In evaluating the Receiving Agent/
Designated Agent system, we share in
the Librarian's skepticism that it is an
effective and efficient means of

"4 Saalian 114(0(5)(A) dana refaranaa lha (arm
"rauaiving uganL" Hawavar, ihal aaauan of lha law,
which waa craalad by lhe Smaii Wabcaaiar
Salliemant Aal of ZOOP., Pub(la Law 107-6 21, 116
Stal. 2760 (200?h ia na longer in force.
Furthalvnure, "rsaaiving agent" waa da8nad by
mfumnaa ia g 261.2 af title 37 af the Code of Fadar I
Raguiauana which are lha vary sanm rules adaplad
in Wabaaalav L

collecting and distributing royalties.
The system was pressed in negotiations
by the Services in Webcaster I as a
means of enabling Royalty Logic to enter
the business of collecting and
distributing section 112 and 114
royalties even though Royalty Logic did
not represent at the time a singl'e
copyright owner or performer entitled to
those royalties. 68 FR 39839 (July 3,
2003). While Royalty Logic's
participation may have presented the
Services with a potential future benefit,
it is difficult to determine what, if any,
benefit was derived by copyright owners
and performers. Royalty Logic responds
that the benefit to copyright owners and
performers is the fruits of competition
between it and SoundExchange, yet
there is no evidence in the record that
demonstrates that any copyright owners
or performers sought or claimed such a
supposed benefit. If anything, the record
reflects that copyright owners and
performers prefer SoundExchange as the
sole collection and distribution entity.
SoundExchange Ex. 239 RP, 240 RP; Lee
WRT at 4; Bradley WRT at 20; Fink
WDT at 14.

We are also troubled by Royalty
Logic's contention throughout this
proceeding that an agent must be
formally recognized by the Copyright
Royalty judges as a Designated Agent
before it can have any involvement in
the royalty distribution process. This
position has no support in the statute.
Sections 112(e) and 114(e) state that it
is copyright owners and performers who
may designate common agents for the
receipt of royalties. As the Librarian
observed in the 2003 section 112 and
114 preexisting subscription service
proceeding:

In fact, it is not clear that RLI needs to
participate in a CARP proceeding or be
named in 6 negotiated settlement in order to
aci as a deaignatad agent for purposes of
collecting roya)ty fees on behalf of copyright
owners and performers who are entitled to
receive funds collected pursuant to the
section 112 and section 114 licenses. Section
112(e)(2) and section 114(s) of the Copyright
Act both expressly provide that 6 copyright
owner of 6 sound recording may designate
common agents io negotiate, agree to, psy, or
receive royalty payments. Vnder these
provisions, it is plausible that 6 copyright
owner or performer could designate any
agent of his or her choosing (including RLI)—
whether or not that agent had been formally
designated in the CARP proceeding—to
receive royalties from the licensing of digital
transmissions and, by doing so, limit the
costs of such agents to those specified in
section 114(g)(4), as amended by the Small
Webcastar Settieinent Act of 2002.

68 FR 39840 n.4 (July 3, 2003).
Given our reservations about the

Receiving Agent/Designated Agent
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scheme, and the fact that none of the
parties have presented any supporting
evidence as to why it must or should
continue, the Judges decline to adopt it
in this proceeding. Rather, we are
adopting a system that effectively and
efficiently collects royalties from
Services and distributes them to
copyright owners, performers, and the
agents that they may designate.

5. The Royalty Collective

a. The Need for a Single Collective «
As noted above, a literal reading of

the section 112 and 114 licenses
suggests that the Services pay directly
each and every copyright owner and
performer for the use of their respective
works. No one in this proceeding,
however, has suggested this
arrangement, nor do a'y of the statutory
licenses in the Copyright Act function
in that fashion. Direct payments would
add enormous transaction costs to the
Services as they would be forced to
locate and make arrangements with all
copyright owners and performers for the
thousands and thousands of sound
recordings they perform, thereby
eliminating much, if not all, of the
efficiencies achieved by statutory
licensing, Consequently, the royalty
payment and collection system that we
adopt must promote administrative
efficiency and economy and reduce
transaction costs wherever possible,
This stated purpose is wholly consistent
with the willing buyer/willing seller
standard.

In adopting an economically and
administratively efficient royalty
collection and distribution method,
Royalty Logic proposes that we look to
the marketplace for performance rights
for musical works, which is dominated
by three principal rights organizations:
ASCAP, BMI and SESAC. These
organizations operate on behalf of and
are paid for by their members. Royalty
Logic contends that competition among
the performing rights organizations
reduces the administration costs for
collecting and distributing royalties in
that market and is therefore more
efficient than a single Collective such ss
SoundExchange. We reject application
of the performing rights organization
model to this proceeding for several
reasons. First, the performing rights
organizations do not operate exclusively
within the confines of a statutory
license. The majority of these
organizations'ctivity is direct licensing

"" A "Collective" is definod in our rules ss an
orgaui«tion that is destgnatacl by the Copyright
Royahy Juctsas under section 1 14 to both collect
snd distribute royalties. 57 CPR 576.5(b)il).

with users of musical works.«While
Royhlty Logic's argument that multiple
Collectives promote competition on:
pricing may make some sense ini the i

direct licensing context where rates and
terms are set through private agreement, i

it does not make sense where the rates
and terms are governed by statutory
licenses.

Second, performing rights
organizations are member societies that
license only the works of their members.
The statutory licenses are blanket
licenses that cover the works of all
copyright owners and. performers.
Forcing owners and performers to
choose membership in one or m9re

~

Collectives when their works ha)/6
already been licensed does not seem to
serve a purpose and creates a significant
practical difficulty in resolving how
unaffiliated copyright owners and
performers should receive their t'oyaity 'istribulions.

Third, while Royalty Logic
vehemently argues that competition
between it and SoundExchange Will 'educethe overall administrative costs
in the royalty collection and
distribution process and therefore result
in greater returns for copyright owners
and performers, it never presented
evidence demonstrating the likelihood
of such an outcome.ov Further, Royalty
Logic did not present any evidence
showing that its administration costs on
a per copyright owner or performer
basis will be less than
SoundExchange's, merely suggesting
that they might be. 6/14/06 Tr. 51:9-14
(Gertz); 11/15/06 Tr. 140:18-21 (Gerlz).

In sum, we find that selection of a
single Collective represents the most
econotnically and administratively
efficient system for collecting roI/alti'es
under the blanket license framevt/ork'reated

by the statutory licenses.
Transaction costs to the users of such a
license are minimized when they can
make payment to a single Collective, as
opposed to allocating their payrrientd
among several. And there is no credible
evidence that demonstrates copyright
owners and performers suffer increased
costs from a system with a single
Collective. We now turn to the issue of
which of the two parties in this 'roceeding,Royalty Logic or
SoundExchange, will best fulfill the role

«'he psrfornting rights organizations do collect
royalties on behalf of their memben for several of
tbs siatutory licenses in the Copyriglu Act.
Participation ln royalty collection and distribution
uuder these licenses, however, wes after they heel
established their direct licensing businesses.

"'The small amount of testintony adduced on this
poiut suggests (bat goundgxchsngs's administrative
costs are lower than those of ASCAP and BMI. i

tCessler WDT st 16; 6/6/06 Tr. 160:1-4 (Kssster).

of the:Collective for section 112 and 114
royalties. i

b.'oundExchange vs. Royalty Logic
SoundExchange, a non-profit

cqrpoJatiqn under 26 U.S.C. 501(c)(6) „

has operated as the royalty co11ection,
and distribution entity since the
btjtgintjtins of the statutory licenses
involved in this proceeding, and
collects and distributes the royaltijss
paid by preexisting subscription and
satellite digital audio services under the
statutory license created by the Digital
Performance Right in Sound Recordings
Act of 1995, Public Law 104-39, 109
Stat. 336 (1995). Kessler WDT at 2.
ShundExdhanj,e ig cotitrolled by an 18-
member Board of Direbtorg cotttprised of
equal numbers of representatives of
copyright owners and performers. 'opyrightowners are represented by
board.members associated with the
major record companies (five),.
independent labels (two), the Recording
Industry Association of America (one),
and the American Association of
Independent Music (one). Performers,
are represented by one representative
each from the American Federation of
Television and Radio Artists; the 'mericanFederation of Musicians; and
seven at-large artist seats. Simson WDT
at 33. Though it is a non-member

~

organization, SoundExchange is
authorized by over 12,000 performers,
3,000 record labels and 800 record'ompaniesto collect royalties on their
behalf. SoundExchange PFF at 'j( 75.
SoundExchange distributes royalties to
nearly 15,000 copyright owner and
performer accounts and, as of
September 20, 2005, has processed over
650 million sound recording
ptfrforJnailces., Keqsler,WDT at,12, 16. It
is ~the 'pnl)I organizatioIt thiat directly
receives repor'ts of use from the Services
under the licenses in this proceeding. 37
CFR 370.3(d)(4).

SoundExchange presented Thomas
Lje, President of the American
Federation of jviusicians, who testified'hat

the structure of SoundExchange's
Board provides the necessary checks
and balances to ensure that performer
interests are well represented. Lee WRT
at 4-5. Several performer
organizations—the American Federation
of Television and Radio Artists, the
lviusic Manager's Forum, and the
Recording Artists'oalition—wrote to
Mr. Lee to express their preference and
support for SoundExchange in these
proceedings. SoundExchange Exs. 239
RP, 240 RP, 241 RP; Lee WRT at 4.
Recording artists Harold Ray Bradley
arjd CkthI/ Fink tedtifitid as to their
preferlsncq for,SoundE/cchange as the
sole collective for section 112 and

,'114,'A

92
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royalties. Bradley WRT at 20; Fink WDT
at 14.

Royalty Logic, a for-profit corporation,
operated as a "Designated Agent" under
the Webcaster I decision. Gertz WDT at
5-6; RLI PFF at 'I 36. Royalty Logic was
created and is currently managed by the
principals of Music Reports, Inc. Music
Reports is in the business of allocating
royalty payments from television
stations to performing rights societies
for musical works performed by those
stations. Royalty Logic recently received
a significant investmeni from Abry
Partners and may be reorganizing as a
result. 11/15/06 Tr. 130:16-131:5
(Gertz). As described in footnote 61,
supra, the precise number and identity
of copyright owners and performers
currently represented by Royalty Logic
is unclear. Royalty Logic did not present
any copyright owner or performer
witnesses"'" in support of its request to
be a royalty collection and distribution
entity under the section 112 and 114
licenses. It did, however, present the
testimony of Peter Paterno, a lawyer
representing clients in the music
publishing and recording business. Mr.
Paterno testified that one of his clients,
the rock group Metallica, is affiliated
with Royalty Logic and that he has
proposed affiliation to three or four
other clients. 11/15/06 Tr. 157:10-18;
181:4-22 (Paterno). Royalty Logic also
presented as an exhibit a royalty rate
agreement between it and DiMA for
perforinances under the statutory
licenses, asserting that the agreement
demonstrated at least one willing
seller's preference for Royalty Logic. RLI
PFF at 'i[61.

After considering the presentations of
both parties, the Copyright Royalty
Judges conclude that SoundExchange is
the superior organization to serve as the
Collective for the 2006-2010 royalty
period. SoundExchange has a proven
track record in collecting and processing
section 112 and 114 royalties, having
done so since the inception of the
statutory licenses. Its operational
practices appear efficient and fa'ir, and
the Judges were not presented with
credible evidence of significant failures
or deficiencies."" Moreover, we are
persuaded that the structure and
composition of SoundExchange's Board
of Directors—with equal representation
for copyright owners and performers—
provides a greater balance of competing
interests than that of Royalty Logic,

"" Sus, supra, u.65.
"v Mr. Gaits and Mr. Paterno did testify as to their

awarenuss of some perhrmers'issatisfaction with
SoundExchsnge—primarily duu to its former ties to
thu Rucorrling Industry Assooisiion of America,
lur..—but ths statements were not corroborated by
uny copyright owner or performer testimony.

which is controlled by one person, Mr.
Gertz. This was confirmed by the weight
of performer testimony on this point
which demonstrated a decided
preference for the services of
SoundExchange over those of Royalty
Logic. As the direct beneficiaries of the
royalties collected under the statutory
licenses, the copyright owner and
performer testimony on this point is
particularly persuasive.

This testimony is not outweighed by
the Royalty Logic/DiMA royalty rate
agreement offered by Royalty Logic as
evidence of the Services'reference for
Royalty Logic. It is difficult to envision
any interest that the Services can have
in the administration and distribution of
royalties, which are the essential
functions of the Collective. The
Services'iews on this subject are not
reflected in the agreement. More
importantly, the value of the agreement
itself is illusory. Signed only by DiMA,
a trade organization, it does not bind
any Service to its terms; and, to date, no
Services have signed on to the
agreement. 11/15/06 Tr. 108:7-15
(Gertz),

The Copyright Royalty Judges also
have serious reservations about the bona
fides of Royalty Logic to act as the
Collective under the statutory licenses.
Royalty Logic "is a for profit
organization whose acknowledged goal
is to make a profit," 67 FR 45267 Quly
8, 2002), and Mr. Gertz candidly offered
that his reasons for seeking entrance
into the royalty collection and
distribution business was "to make
money," 11/15/06 Tr. 89:7-10 (Gertz).
In addition, Mr. Gertz stated that
Royalty Logic may decide to pay some
copyright owners and/or performers
more than others. 11/15/06 Tr. 79:22-
60:10 (Gertz), These statements raise a
concern as to whether Royalty Logic
will act in the best interest of all
copyright owners and performers
covered by the statutory licenses. The
concern is elevated by the fact that
Royalty Logic's participation in
Webcaster I was championed by the
Services and is favored more in this
proceeding by the Services than by
copyright owners and performers,'" As
noted above, the Services should have
little if any interest in the activities of

ra The Copyright Royalty judges find the
tssttmony of Mr. Patsrno so unpersuasive substitute
for the views snd preferences of copyright owners
and purfornmrs. Only one of Mr. Paturno's clients,
Metallics, hss affiliated with Royshy Logio, end hs
admitted that he hss uot pressed his other clients
to alllliatu. 11/15/06 Tr. 157rio-16 (Paierno).
Rather, Mr. Paterno stated that hu would advocate
that clients alldiste with ihs collective that oifured
thu most money, but he has seemingly made no
inquiries on this manor, preferring instead to "sue
how things play ouc" Id. at 157:ZZ-156:10.

the Collective to whom they pay their
royalties (especially where they are
relieved of the burden of paying more
than one Collective) unless they have
reason to believe that Royalty Logic may
offer them reduced royalty fees in
negotiations for future license periods.
Mr. Gertz's business with MRI, which
licenses the performance right for
musical works on behalf of copyright
users rather than owners and
performers, suggests this outcome. "'ikewise,we have no basis in the
record to expect that Royalty Logic will
deduct lower administration fees, and
therefore return greater royalties to
copyright owners and performers, than
SoundExchange. We were not presented
with any comparison of Royalty Logic's
and SoundExchange's administration
fees, only an argument that competition
between Collectives potentially could
reduce the overall administration fees,
Given that we are selecting only a single
Collective, the potential effects of
competition on administration fees to be
charged to copyright owners and users
is not relevant.

In sum, the Copyright Royalty Judges
determine that SoundExchange will best
serve the interests of all copyright
owners and performers whose works are
subject to the statutory licenses and,
therefore, shall be the Collective for the
2006-2010 royalty period.

C. Terms
Having resolved the matter of who

shall serve as the Collective for the
2006-2010 licensing period, the
Copyright Royalty Judges now turn to
other terms necessary to effectuate
payment and distribution. Other than
the few disputed terms, adoption of all
the terms necessary for payment and
distribution presents a decidedly
unfortunate challenge, as is discussed
below.

1. Webcaster I

In Webcaster I, the parties to the
proceeding presented the CARP with a
comprehensive, negotiated settlement of
nearly all the payment, administration
and distribution terms for the section
112 and 114 licenses. These terms
included governing provisions for
submission of payments and statements
of account, confidentiality
requirements, audit and verification of
statements of account and royalty
distributions, and unclaimed royalty

" Our impression on this point is bolstered by ths
royalty agreement negotiated by Royalty Logic with
DiMA, which adopts a rate (to be adjusted to our
determination in this proceeding) far below any of
the rates proposed by Soundgxchangs and is almost
identical to tbo proposal of those commercial
Services in this proceeding.
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funds. The CARP was only called upon
to resolve two relatively minor disputes
regarding terms; whether to include four
definitional provisions related to
broadcast radio, and what to do with
royalties for copyright owners who did
not designate either SoundExchange or
)Royalty Logic to serve as their agent.
Applying the willing buyer/willing
seller standard, the CARP adopted
wholesale the negotiated terms as being
the best evidence of marketplace
negotiations, chose not to adopt the
disputed definitional provisions, and
determined that willing buyers and
willing sellers would choose
SoundExchange for copyright owners
who failed to choose a Designated
Agent. Webcaster I CARP Report at 128-
134.

The Librarian made significant
alterations to the CARP's determination
regarding terms. While he accepted the
CARP's rejection of the broadcaster
definitional terms and the
determination that SoundExchange
should serve as agent for unaffiliated
copyright owners, he rejected a
negotiated term limiting agents'iability
for improper distributions and a
negotiated term allowing agents to
deduct litigation and licensing costs
from collected royalty fees. 67 FR
45268-9 Duly 8, 2002). He also modified
a negotiated deRnition of "gross
proceeds" and created two new
definitional provisions: one for
"Ephemeral Recordings" and another
for "Listener." Further, he extended the
right to select a Designated Agent to
performers in addition to copyright
owners, granted performers the right to
audit their Designated Agent, and
"clarified" the negotiated terms for
allocating royalty payments among
Designated Agents and for allocation of
royalties among parties entitled to
receive such royalties. 67 FR 45270-1
()lily 8, 2002).

2. Negotiated Terms
As noted previously, there was no

CARP proceeding for the 2003-2004
licensing period. The parties settled
their differences and offered the
Librarian a negotiated agreement for
rates and terms. The proposed
agreement included the Webcaster I
terms with some modifications. After
offering the proposed agreement for
public comment, the Librarian adopted
it. See, Digital Performance Right in
Sound Recordings and Ephemeral
Recordings (Final rule), 69 FR 5693
(February 6, 2004). Codified in part 262
of the Copyright Office"s regulations, the
effective date of these rates and terms
was extended by the Copyright Royalty
snd Distribution Reform Act of 2004

until December 31, 2005, the last day.
prior to the beginning of the rates and
terms established by this proceeding. 37
CFR part 262; Copyright Royalty and
Distribution Reform Act of 2004,i Public i

Law 108-419, section 6(b)(3) (transition .

provisions), 118 Stat. 2341, 2370 (2004).

3. This Proceeding
The parties'pproach to rates and

terms was decidedly different in,this,
proceeding than in Webcaster I, Even
though the Copyright Royalty and
Distribution Reform Act of Z004:
eliminated the CARP system and
thereby removed the Librarian and the
Copyright Office from further
involvement in royalty adjustment
proceedings, ra the parties apparently
operated under the assumption that the
terms contained in part 262 would
remain in place for the 2006-2010
period plus the recoinmended
amendments the Copyright Royalty
Judges adopted. The existence of this
assumption is confirmed in Part III of
the written direct testimony of Barrie
Kessler entitled "Modifications Needed
to License Terms," where Ms. Kessle'r
only addresses those terms that she
believed required amendment. The
Services also refer to the regulations in
part 262 as the "current" regulations.
See, e.g. DiMA and Radio Broadcaste'rs
JPFF at 'I 300.

In examining part 262, the Copyright
Royalty judges observe that these are the
regulations of the "Copyright Office,'ibraryof Congress." The Copyright
Royalty Judges do not have authority to
amend, alter, or otherwise affect these
regulations. There is no provision in the
Copyright Royalty and Distribution
Reforin Act of 2004 that carries forward
the regulations contained in part 262 or
makes them applicable to the Copyright
Royalty Judges. » Part 262 is therefore
not a part of this proceeding.

Other than testimony and argument
devoted to amendment of certain
provisions contained in part 262, no
other evidence was presented regarding
terms for payment and distribution. The
Copyright Royalty Judges anticipated
that the parties would follow their
approach from Webcaster I and present
negotiated terms prior to the close of the
record. When nothing wss forthcoming,
the Copyright Royalty Judges issued an
order directing parties to file agreed-

» The exception is ths lhnited role of ths Register
of Copyrights on questions of law. Sae 17 t).S.C.
002(f)(1)(A)(ii), 802(Q(2)(B)(i), and 802(f)(1)(D).

rs In Cun truSt, 1/ V.S.C. 002(b)(S)(B) tnaga thS

procedural rules of ths CARP applicsbls to ths
Copyright Royalty Judges until 120 days sitar
appointnrunt of the Copyright Royalty Judges o)
interim Copyright Royahy )udgss who were
required tn adopt nsw regulstiona.

upon terms no later than the deadline
for the submission of their reply
findings of fact and conclusions of law.
Amendment to Amended Tria! Order,
Docket No. 2005-1 CRB DTRA
(November Z8; 2006). When nothi(ig
again was filed, the Copyright Royalty;
Judges questioned counsel at closing
arguments who stated that because of
the press of time in drafting and filing
proposed findings and reply findings,
they were unable to discuss or negotiate
any terms. Still nothing has been filed.

,The, failure fo submit negotiated
terms, coupled with the absence of
further testimony, places the Copyrigl&t
Royalty Judges in a difficult situation.
While there is sufficient record
testimony to resolve the disputed terms,
see infra, the only evidence foi the
"missing terms" is the assumption of
the parties that the provisions of part
262, plus our resolution of disputed
terms, would constitute the terms for
payment and distribution for the Zt006-,

2010 statutory period. The partiesj
as'sumption is, certainly thin evidence

i

on which to proceed, Nevertheless,
there are sufficient grounds ta.resolve
the difficulty of the missing terms.

First, we observe that in Webcaster I

the Librarian made several wholesale .

changes to the parties'egotiated term's
even though the parties did not pr'opose
such changes. The Librarian. created
definitions for "Ephemeral Recordings"
and "Listener" because, in his view,
their absence from the regulations
would. lead to confusion. 67 FR 45269-
70 (July 8, 2002). He extended the right
of choosing a Designated Agent to
performers as well as copyright owners
and permitted them to audit Designated
Agents because he could "conceive of,
no reason why Performers should 'not be
given the same choice" as copyrigjit
owners. 67 FR 45271 (July 8, 2002). It;
is.clear that the Librarian took these
actions so that the regulations governing

t
terms would be clearer, more efficient
and fairer to the parties affected. In
other words, the Librarian endeavpre(
to make the operation of the statutory
licenses as smooth, efficient, and fair tis
possible. This approach was both 'ecessaryand proper and we adopt it
here. It is who))y consistent with our 'onclusion,discussed in Section V.A.,
supra, that it is our obligation to adopt
royalty payment and distribution term's
that are practical and efficient; Failure
to so act would produce statutory
licenses that are operationally chabtic'nd

otherwise unusable, thereby
fr(tstrating the Congressional intention
underlying their establishment.

iSecondi while an assumption that
part 262 would apply to the new license
period is not necessarily the best
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evidence of the required terms, it
nevertheless demonstrates the parties'ntentionto be bound by that provision
(including, of course, their proposed
changes). They certainly had ample
opportunity io disavow this intention
and did not do so. Rejection of the
provisions contained in part 262 would,
in addition to disrupting the operation
of the statutory licenses, frustrate ihe
demonstrated intention of the parties.

Consequently, the Copyright Royalty
Judges are adopting the undisputed
provisions of part 262 as the baseline for
terms for the 2006—2010 licensing
period, subject to the additions and
changes adapted in this decision.
Patties to future royalty rate proceedings
are strongly urged to attach a greater
importance to the adoption of terms and
to create a more comprehensive and
thorough record.

4. Disputed Terms

a, Late Payment Fees

SoundExchange requests that the
Copyright Rayalty Judges establish a fee
for late payments of statutory royalties
equal to 2.5% of the total royalty owed
by the Service for that period.. The 2,5%
late fee represents a substantial increase
froin the 0,75% late fee adopted in
Webcaster I.

Sount)Excl'tangs ar'gues that the
increase is necessary. Barrie Kessler
stated that many Services are late with
their royalty payments and opined that
a nominal late fee (0,75%) coupled with
the high cost of bringing an
infringement action for failure to pay
royalties actually encourages late
payments. Kessler WDT at 27-28; 6/8/
06 Tr. 261.I1-6 (Kessler). Ms. Kessler
also requested that the late fee be
doubled every five days beginning 20
days after SoundExchange sends a
Service notification of late payment,
Kessler WDT at 28.

In support of its request for the Z.5 "/o

late fee, SoundExchange offers several
marketplace agreements between record
companies and services containing, on
average, a late payment fee of 1,5% per
monlh, with a high of 2,0%,
SoundExchange Ex. 012 DR (UMG-
MusicNet subscription services
agreement); SoundExchange Ex. 014 DR
(UMG-Muze clip license agreement);
SoundExchange Ex. 017 DR (UMG-Real
Networks subscription agreement);
SoundExchange Ex. 021 DR (SONY
HMG-Muze clip license agreement);
SoundExchange Ex. 002 DR (WMG-Next
Radio Solutions webcasting agreement);
SoundExchange Ex. 004 DR (SONY
BMG-MusicMatch Internet radio
agreement).

Radio Broadcasters and DiMA counter
that a 0.75% late fee (9% per annum) is
generous and is greater than the current
cost of borrowing. DiMA and Radio
Broadcasters JPFF at $ 286. They cite the
testimony of Eugene Levin of Entercom
Broadcasting who, while conceding that
Eniercom has agreements with a number
of suppliers (including ASCAP, BMI
and SESAC) that provide for late fees
ranging from 1Z% to 18% per year,
testified that late fees are often waived
so as to promote a positive business
atn1osphere and maintain good
relations. Levin WRT at 4-5; 11/14/06
Tr, 38:2—9, 41:5—12 (Levin). Radio
Broadcasters cite Entercom's agreements
with SESAC and Liquid Compass as
evidence that late fees can be
discretionary. Radio Broadcasters RFF at
')j')( 137-138,

The Copyright Royalty Judges
determine that the record evidence does
not support continuation of a 0,75% per
month late fee. Although Mr. Levin
advocated that number, he did not
provide a single agreement that his
company had for music service that
contained such a rate, nor did he state
that he was aware of any agreements
containing such a rate, To the contrary,
Entercom's agreements with ASCAP,
BMI and SESAC all provide for late fees
ranging from 12% to 18'/o per annum.
11/14/06 Tr, 38:2-9, 41,;5-1Z (Levin).
The agreements cited by
SoundExchange also fall within this
range.

'A~e are not persuaded that contracting
parties'bility to waive late fees
requires rejection of a higher late fee.
Contract provisions granting discret.ion
to waive late fees were present in some
of Entercom's agreements but were
noticeably absent from the record
company/music service agreements
cited by SoundExchange. Mr. Levin was
not aware of industry practices with
respect to waiver, Moreover, his
testimony that waiver promotes good
business relationships with contractees
is unavailing in the context of statutory
licensing. While waiving a late fee can
promote good feelings in a private
agreement and thereby avoid
termination of future goods and services
by the offending party, it has no bearing
for a statutory license where copyright
owners and performers cannot, short of
an infringement determination by a
federal court, terminate access to their
works under the license.

After reviewing the record, the
Copyright Royalty judges find that the
record company/music service
agreements provided by SoundExchange
are the best evidence as to the
appropriate late fee, While these are not
agreements for DMCA-compliant

webcasting,24 there is no reason to
believe that a term governing late
payment, which is unrelated to the
specific royalty rates of the agreements,
would be any different in a DMCA-
compliant agreement. The agreements
establish a range of 1.5% to 2%, with
the majority of the agreements
containing the 1.5% figure. We adopt
the 1.5% figure.rs In doing so, we reject
SoundExchange's request for a doubling
of the late fee every five days when a'oyaltypayment is later than ZO days
because such a provision does not
appear in any of the agreements, and
SoundExchange has failed to
demonstrate the need for such an
extraordinary measure.

b, Statements of Account
i, Late Fee for Statements of Account

Webcaster I and part 262 of the
Capyright Office's rules adopted a late
fee for royalty payments but not for late
statements of account. Ms. Kessler
testified that it is not uncommon for
SoundExchange to receive late and
incomplete statements of account from
Services. 6/6/06 Tr. 137:12-138IZO
(Kessler), She urged the Copyright
Royalty Judges to adopt a penalty fee for
late and/or incomplete statements
calculated as if the Service had failed to
pay royalties when required, Kessler
WDT at 29-30, Mr. Levin testified that
it was inappropriate to assess a late fee
when a Service did not submit a timely
statement of account and particularly
unfair where the statement contained
good faith errors or omissions, Levin
WRT at 'l('I 16,19; 11/14/06, Tr, 44:18-
45:11 (Levin).

The Copyright Royalty Judges
determine that timely submission of a
statement of account is critical to the
quick and efficient distribution of
royalties, The statement of account
identifies the time period to which the
royalty payment applies, enables
SoundExchange to determine what
music service is being paid for and
whether the filer has attributed the
correct royalty fee to the service or
services it is paying for, Although Mr.

'" We acknowleclga that the status of whether
"custom radio" services are DMCA-compliant
remains unresolved, but resolution ol'his issue is
not necessary to our determination.

'" We note thai Ms. Kessler testified that a 1.5%
late fee, which is the late fee for the section 114
liconse applicable lo preexisting subscription
services, still does not discourage late payments.
Ms. Kessler did not supply, other than her opinion,
evidence lo demonslrete that 2.5% is the magic
number thai will end, or virtually end, future late
payments. Further, the Services demonstrated on
cross-examination of Ms. Kessler that the frequency
of into payments of tire Services in this proceecling
has not been so rampant as to warrant a much
higher late fee. DiMA and Radio Broadcasters lPFF
at I 292.
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Levin viewed the timely submission of
statements of acoount as burdensome,
we note that the regulations
implementing the satellite, cable and
digital audio recording devices or media
(DART) statutory licenses require the
simultaneous submission of royalty
payments and statements of account.
See 37 CFR 201.11 (satellite); 37 CFR
20'l.17 (cable); 37 CFR 201.28 (DART).
Failure to timely submit a statement of
account with the royalty payment
requires payment of a late fee under
those licenses. We do not see any
unique burdens or circumstances for
Services operating under the section 112
and 114 licenses that require a different
outcome. Consequently, we adopt the
1.5% per month late fee for statements
of account.

With respect to the completeness of
the statement of account, the burden is
upon the Service lo provide as complete
and error-free a statement as possible.
All of the information needed to
complete the statement—which is
neither cotnplex nor lengthy, ses
SoundExchange Ex. 212 DP—is in the
possession of the Service.
Inconsequential good-faith omissions or
errors should not warrant imposition of
ths late fss,

ii. Confidentiality

There is considerable disagreement as
to whether the information contained in
statements of account is confidential
and should be viewed by the Collective
(SoundExchange) alone and not by
copyright owners and performers. DiMA
snd Radio Broadcasters assert that a
confidentiality requirement is necessary
and is what willing buyers and sellers
would agree to in a competitive market.
DiMA and Radio Broadcasters JPFF at
'jj'jj 297, 299. They cite to the
confidentiality provisions of five
agreements—SoundExchange Ex. 003
DR sec. 10(b) (WMG-MusicNet
subscription services agreement);
SoundExchange Ex. 004 DR sec. 10.01
(SONY BMG-MusicMatch Internet radio
agreement); SoundExchsngs Ex. 006 DR
sec. 8.1 (EMI standard wholesale
agreement for streaming/conditional
download licenses); SoundExchange Ex.
017 DR ssc. 5(b) (UMG-Real Networks
subscription agreement);
SoundExchange Ex. 014 DR sec. 6
(WMG-Muze clip license agreement)—
in support of this assertion. Further, Mr.
Levin testified that the information
concerning a Service's total royalty
payments, listening minutes and
aggregate tuning hours is not the kind of
information that Services share with
their competitors. 11/14/06 Tr. 47:14-
48:7 (Levin).

SoundExchange counters that,
precluding copyright owners and
performers from access lo the
information contained in the statements,
of account not only impedes the
operation of its Board of Directors
(which is comprised of owners snd
performers) but is a denial of tbe
fundamental information necessary for
enforcement of the statutory licenses.
Kessler .WDT at.33. Copyright owners
and performers only see statement of
account information from prior statutory
license periods in the aggregate so and
cannot make informed decisions to
identify and act against Services, that, in,
their view, are not satisfying theItr
statutory requirements. Id. at

31'oundExchangealso views the evidence
of marketplace activity differently from
DiMA snd Radio Broadcasters, citing
two marketplace agreements between
record companies and digital music,
services that require the reportirig of
revenues and number of performances
so that the copyright owners can verify
the calculation of the royalty fes owed
under the agreement, SoundExcbange
Ex. 002 DR (WMG-Next Radio Solutions
webcasting license agreement);
SoundExchangs Ex. 018 DR (UMG-,
Music Video Net video agreement).
Radio Broadcasters counter that even
these two agreements have a general
confidentiality provision that prevents
disclosure to the public of conf! dential
business information. Radio
Broadcasters RFF at '}(127.

The Copyright Royalty Judges are 'roubledby continuing the
confidentiality restrictions adop'tsd in
Webcasler I and part 282 of the
Copyright Office's regulations. Because'heywere the product of negotiations,
there wss no finding that the types of
informatiori contained in the statements
of account were indeed "confidential",
i.o., that their disclosure would harm
the business interests of the reporting
Services, Mr. Levin, the only witness
offered by the Services on this point,
did not articulate how the information
contained in the statements can or could
injure the competitiveness of a Service,
or otherwise negatively affect its
operation. 11/14/06 Tr. 96:11—104:11
(Levin). Further, he conceded that a~

competitor's subscription to Arbitron, a
broadcasting rating and information
service, would provide much of the
same information contained in the
statements. 11/14/06 Tr. 85:20-87 13,
97:13-99:14 (Levin). The Copyright
Royalty Judges come to the conclusion
that while Services may want the
information contained in statements of
account to remain confidential, they

re See 22 CPR 262.5(o).

have not demonstrated how disclosure
of that information is, or is likely to be,
harmful.

,
Even more troubling is how the: denial

of information to copyright owners and
performers impacts their substantive
rights under the section 112 and 114
licenses. Without the information
contained in a statement of accouttt, al

copyright owner and/or performer
cannot begin to make an informed
judgment as to whether a Service is
comp lying with its statutory obligations
and makitig the correct payments..
Permitting the disclosure of the
information oontained in statemetltts df
account only to the Collective. does not
alter this concern and grants the
Collective an inordinate amount of
control as the only party knowledgeable
of the compliance of each of the
Services. No support can be found in i

the statute for an arrangement that
effectively imbues only the Collec'tive','r

any other agent, with the information
necessary to pursue an infringement
action. In sum, copyright owners and
performers should not be excluded from
obtaining the information containisd itt
a.statement of account of a Service that
performed his or her work.»

Review of the licensing agreements
cited by Radio Broadcasters does not
counsel a different result. The
confidentiality provisions in these
agreemen'ts generally 'prohibit'isclosure
of "business" information to those not
party.to the agreement, i.s., tb,e public
at-large. They do not deny the
licensor—.the. copyright owner—access
to this information. And several of thtj
cited ftgreements permit the licensor lo
share. obtained business informati'on
vt,'ith othe'rs, including advisors,
financial officers, bankers, and
contractors with a need to know.

'oundExchangeEx. 004 DR sec. 1'0.01'(a) 'SONYBMG-MusicMatch Internet radio
agreement); SoundExcharige Ex. 002 DR
sec. 9.01(a) (WMG-NextRadio Soltttiofts
webcasting license agreement). In the
statutory licensing setting,.copyri)ht 'wnersand performers are the licensors
of the'ir w'orks to the Services and'ertainlyneed to know the information
cpncerning the Services'ayments.
Providing the information only to
SoundExchange, as the Services request,
is not consistent with these agreements.

What is consistent with these
agreements, however, is a prohibition, of,
disclosure of statement of account
information to the general public, and
we are adopting that restriction.

»This conclusion again is supported by ths
satellite, cable anti DART licenses which permit
copyright owners I'ull and complete access to the
statements of account of the users of those licsuses.
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Therefore, access to statements of
account is limited to copyright owners
and performers, and their agents and
representatives identified in the
regulations, whose works were used by
a Service under the section 112 and 114
licenses. Copyright owners, performers,
and the Collective are directed in the
regulations to implement the necessary
procedures to guard against access to
and dissemination of statement of
account information to unauthorized
parties.

c. Audit and Verification of Payments
SoundExchange requests four

"clarifications" to the part 262
regulations regarding verification of
royalty payments made by the Services:
(1) That the Services should be required
to maintain their books and records for
the three prior calendar years Uanuary
to December) and the entirety of those
three years may be audited", (2) persons
other than Certified Public Accountants
("CPAs") should be allowed to serve as
auditors and need only be independent
from the Service they are auditing, (3)
iridividua) copyright'owners and
performers, in addition to the
Collective, should be permitted to audit
Services; and (4) the threshold for
allocating the costs of an audit should
be reduced from a 10% underpayment
to a 5% underpayment, or if the Service
underpays by $5,000 or more.
SoundExchange PFF $ ijj at 1314, 1342.
With the exception of the first request,
the Copyright Royalty Judges decline to
accept SoundExchange's proposals.

By eliminating the requirements that
an auditor be a CPA and independent
from SoundExchange, SoundExchange
is seeking to transform the prior
verification process into what it calls
"technical audits." SoundExchange PFF
at Ig 1327, 1328. Technical audits
would, in SoundExchange's view,
reduce its costa by allowing in-house
technical experts to conduct the audits
rather than outside CPAs, who might
lack the technical capability for the data
processing and analysis and may be
more expensive than in-house
personnel. 6/6/06 Tr. 269:16-273:4
(Kessler). The Copyright Royalty Judges
liave reviewed the record company/
music service agreements submitted by
the parties and note that some
agreements permit technical audits.
SoundExchange Ex. 002 DR sec. 5.02
(WMG-NextRadio Solutions webcasting
license agreement); SoundExchange Ex.
003 DR sec. 4(b) (WMG-MusicNet
subscription services agreement).
Others, however, require the auditors to
be CPAs, (SoundExchange Ex. 001 DR
sec. 4.01 (WMG-All Media Guide clip
license agreement), SoundExchange Ex.

014 DR sec. 3,7 (WMG-Muze clip
license agreement)), and that the auditor
be independent of both the licensor and
licensee. SoundExchange Ex. 001 DR
sec. 4.01 (WMG-All Media Guide clip
license agreement); SoundExchange Ex,
004 DR sec. 6.05 (SONY BMG-
MusicMatch Internet radio agreement);
SoundExchange Ex. 007 DR sec. 8(b)
(EMI—MusicNet nonportable
subscription services agreement). While
technical audits by in-house personnel
might be cheaper for the Collective, we
conclude that it is more important, in
the interest of establishing a high level
of credibility in the results of the audit,
that the auditor be independent of both
parties. 11/14/06 Tr. 9:8-11:11 (Levin).
Likewise, we find that requiring the
auditor to be certified further raises
confidence levels in the audit. CPAs
have experience in the field of
accounting, are familiar with the
accepted standards snd practices for
auditing, and are governed by standards
of conduct. If technical skills are
required to process the data of a Service,
the auditor can request assistance. In
sum, the Copyright Royalty Judges are
requiring that the auditor be certified
and independent of both
SoundExchange and the Service being
audited,

The Copyright Royalty Judges are not
persuaded that all copyright owners and
performers should have the right to
audit a Service. It is one thing for a
Service that enters into a private
agreement with a copyright owner to
allow the owner to conduct an audit.
Kenswil WDT at 10-11; Eisenberg WDT
at 13. It is an altogether different matter
.to grant the right of audit to copyright
owners and performers under a
statutory licensing scheme where there
is no privity of contract and the
potential for a significant magnitude of
audits. We agree with the Services that
subjecting them to that kind of extensive
auditing process could seriously impair
their business operations. Levin WRT at
'I 30.

Likewise, we are not persuaded that
the underpayment threshold for shifting
the cost of an audit should be reduced
from an underpayment of 10% to one of
5% of the royalty fee due, or $5,000,
whichever is less. Ms. Kessler stated
that the 10% figure was too high and
encourages the Services to deliberately
underpay their royalties up to 9%, but
she did not offer any direct evidence of
this occurring. Furthermore, the 10%
figure is consistent with several af the
record company/music service
agreements. SoundExchange Ex. 003 DR
sec. 6(f) (WMG-MusicNet subscription
services agreement); SoundExchange Ex.
004 DR sec. 6.06 (SONY BMG-

MusicMatch Internet radio agreement);
SoundExchange 010 DR sec. 5(c) (EMI-
Muze clip license agreement).

Finally, the Copyright Royalty Judges
agree with SoundExchange that the
Services should retain their books and
records for the three calendar years
prior to the current year. Services need
to know with precision how long they
must retain their books and records as
well as the time period that is
potentially subject to an audit.

d. Other Matters
i. Recordkeeping

Subsequent to the conclusion of the
hearings on the direct statements, the
Copyright Royalty Judges issued an
Interim Final Rule in Docket No. RM
2005-2, the docket establishing notice
and recordkeeping requirements for
certain digital audio services using the
section 112 and 1'l4 licenses. Notice and
Recordkeeping for Use of Sound
Recordings Under Statutory License
(Interim final rule), 71 FR 59010
(October 6, 2006). The Interim Final
Rule prescribed the format and delivery
requirements for reports of use of sound
recordings, thereby completing the
interim recordkeeping rulemaking
process begun several years ago by the
Copyright Office. Several of the parties
in this praceeding, uncertain as to
whether such recordkeeping issues
would be addressed in this docket and
noting the statutory language that
permits the Copyright Royalty Judges to
modify their existing recordkeeping
rules, 17 U.S.C. 803(c)(3), submitted
testimony on the matter. Although we
ruled that recordkeeping matters would
be addressed through notice and
comment rulemaking and not in this
proceeding, we did not strike the
testimony. Instead, such testimony was
allowed to remain in the record as
evidence, if any, of the relative costs to
the Services and the Collective
associated with recordkeeping. Order
Denying Radio Broadcasters'otion for
Clarification, Motion to Strike
SoundExchange Exhibits 414-418 DP
and Motion to Set Expedited Briefing
Schedule, Docket No. 2005-1 CRB
DTRA (September 8, 2006).

The costs of recordkeeping ta both
sides did not influence our
determination of royalty rates in this
proceeding, nor are we choosing to
amend our existing recordkeeping
regulations. See 37 CFR part 370. The
testimony presented by the Services as
to the costs associated with
recordkeeping was vague and
unsubstantiated and went little beyond
the assertion that there are some costs
associated with recordkeeping. Clearly,
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any recordkseping, no matter how
modest, involves some costs.
Nevertheless, the statute does require
reporting. 17 U.S.C. 112(e)(4),
114(f)(4)(A). And despite the fact that
most of the requirements for creating a
report of use have been public since
2002, see Notice and Recordkeeping for
Use of Sound Recordings Under
Statutory Licenses (Notice requesting
written proposals and announcement of
status conference), 67 FR 59573
(September 23, 2002), the Services
failed to quantify either the magnitude
of the actual overall costs or the average
costs to individual Services. In any
event, because our recordkeeping
regulations are interim and not final,
there is ample opportunity to again
address the Services'osts in a future
rulemaking. The ability to influence and
adjust the costs of recordkeeping is far
more direct in that context than this rate
determination proceeding and is more
properly handled there.

Likewise, there was no persuasive
testimony compelling an adjustment of
the current recordkeeping regulations.
SoundExchange presses for census
reporting, but the record is incomplete
as to effectiveness of the current
periodic reporting requirement. Once
again, the, Copyright Royalty Judges
conclude that this matter is more
appropriate for a future recordkeeping
rulemaking.

ii. Royalty Distribution

Having eschewed the Receiving
Agent/Designated Agent model of the
prior regulations in favor of a single
Collective, we are adopting streamlined
royalty distribution procedures.
SoundExchange has the responsibility
of collecting the royalties from the
Services and distributing them to all
eligible copyright owners and
performers, including any agents
designated by copyright owners and/or
performers For their receipt. Deduction
of costs by SoundExchange is governed
by the statute, 17 U.S.C. 114(g)(3), snd
therefore we have no authority to
address any resulting inequalities.

With respect to the distribution
methodology, the Copyright Royalty
Judges are retaining the requirement
that all performances be valued equally
by the Collective. SoundExchange is
already familiar with and applies Ihis
requirement. 6/6/06 Tr. 171:2-172:10
(Kessler). Copyright owners and/or
performers are certainly free to agree to
subsequent distribution methodologies
once they have received their
distribution from the Collective,

VI. Determination and Order
Having fully considered the record,

the Copyright Royalty Judges make the
above Findings of Fact based on the
record. Relying upon these Findfngs of
Fact, the Copyright Royalty Judges
unanimously adopt every portion of this
Final Determination of tire Rates and
Terms of the Statutory Licenses for the
digital audio transmission of sound,
recordings, pursuant to 17 U.S.Ci 114,
snd for the making of ephemeral
phonorecords, pursuant to 17 U.S.C.
112(e). The Copyright Royalty Judges
exercise their authority under 17, U.S.C.
803(c), and transmit this Final
Determination Io the Librarian of
Congress for publication in the Federal
Register, pursuant to 17 U.S.C.
803(c)(6).
So Ordered.
)amos Scott Sledge,
Chief Copyright Royalty fadge.
William J. Roberts,
Copyright Royalty Jvdge.
Stanley C. Wisniowski,
Copyright Royalty Judge.
Dated: April 23, 2007,

List of Subjects in 37 CFR Part 380

Copyright, Sound recordings.

Final Regulation

sf For the reasons set forth in the
preamble, Chapter III of Title 37 pf the
Code of Federal Regulations is amended
by adding new Subchapter E to read as
follows:

Subchapter E—Rates snd Terms for
Statutory Licenses

PART 380—RATES AND TERMS FOR
CERTAIN ELIGIBLE
NONSUBSCRIPTION TRANSMISSIONS,
NEW SUBSCRIPTION SERVICES AND
THE MAKING OF EPHEMERAL
REPRODUCTIONS

Soc.
380.1 General.
380.2 Definitions.
Ssa.S Royalty foes for the public

performance of sound rocordings and for
ephemeral recordings.

380.4 Terms for making payment of royalty
fees ond stetoments of account.

380.5 Confidential inforrnttio.
380.8 Verification of royalty payments.
380.7 Verification of royo]ty distributions.
380.8 Uncloimod funds.

Authority: 17 U.S.C. '112(ol, 114(fl,
804(b)(s).

5380 1 General
(a) Scope. This part 380 establishes

rates and terms of royalty payments for,
the public performance of sound
recordings in ce'rtain digital
transmissions by Licensees in

accordance with the provisions of 17
U.S.C. 114, and the making of
Ephemeral Recordings by Licensees in
accordance with the provisions of 17
U S.C 112(e), during the period January
1, 2006, through December 31, 2010.

'(b) Lega'l compli'ance. Licensees.
relying upon the statutory licenses set
forth in 17 U.S.C. 112 and 114 shall
comply with the requirements of those
sqctions, the rates'and'erms of this part,
and any other'applicable r'egul'atio'ns.'c)Relationship ta voluntary
agreements. Notwithstanding the,
royalty rates and terms establisher) in,
this part, the rates and terms of any
license agreements entered into by
Copyright Owners and digital audio
services shall apply in lieu of the rates
and terms, of this part to transmission
within the scope of such agreements.

g 380.2 Definitions.
For purposes of this part, the

following definitions shall apply:
(a) Aggregafe Tuning Hours (ATH)

means the total hours of programming
that the Licensee has transmitted during
tbe relevant period to all Listeners
within the United States from all
channels and stations.that pro vide
audio programming consisting, in whole
or. in part,: of eligible nonsubscription
transmissions or nonintsractive digital
audio transmissions as part of a new
subscriptipn service, )ess the actual
running time of any sound recnrdi'ngs'orwhich the Licensee has obtained
direct licenses apart from 17 U.S.C.
114(d)(2) or which do not require a
license ut~der,United States copyright
lsw. IIy way of example, isa service
transmitted one hour of programming to
10 simultaneous Listeners, the service's
Aggregate Tuning Hours would equal I

10. If 3 minutes of that hour consisted
of trarlsmwssiqn of, a direct)y licensed
recording, the'ervice's Aggregate
Tuning Hours would equal 9 hours and
30 minutes. As an additional example,
if one Listener listened io a service for
10 hours (and none of the recordings
transmitted during that time was
d/rectly li'censed), the service's
Aggregate Tuning Hours would equal'0.

(b) Broadcaster is a type of
Commercial Webcaster or
Noncommercial Webcaster that owns
and operates a terrestial AM or FM radio
station that is:licensed by the Federal
Communications Commission.

(c) Collective is the collection and
distribution organization that is
designated by the Copyright Rbya)ty
Judgea. For the 2006-20101icenss
period, the Collective is
SoundExchange, Inc.
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(d) Commercia! Webcaster is a
Licensee, other than a Noncommercial
Webcaster, that makes eligible digital
audio transmissions.

(e) Copyrfght Owners are sound
recording copyright owners who are
entitled to royalty payments made
under this part pursuant to the statutory
licenses under 17 U.S.C. 112(e) and
114(f).

(f) Bphemerrrl Recording is a
phonorecord created for the purpose of
facilitating a transmission of a public
performance of a sound recording under
a statutory license in accordance with
17 U.S.C. 114(f), and subject to the
limitations specified in 17 U.S.C.112(e).

(g) Licensee is a person that has
obtained a statutory license under 17
U.S.C. 114, and the implementing
regulations, to make eligible
nonsubscription transmissions, or
noninteractive digital audio
transmissions as part of a new
subscription service (as defined in 17
U.S.C. 114(j)(8)), or that has obtained a
statutory license under 17 U.S.C. 112(e),
and the implementing regulations, to
make Ephemeral Recordings for use in
facilitating such transmissions.

(h) Noncommercial Webcaster is a
Licensee that makes eligible digital
audio transmissions and:

(1) Is exempt from taxation under
section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501),

(2) Has applied in good faith to the
Internal Revenue Service for exemption
from taxation under section 501 of the
Internal Revenue Code and has a
commercially reasonable expectation
that such exemption shall be granted, or

(3) Is operated by a Stats or
possession or any governmental entity
or subordinate thereof, or by the United

States or District of Columbia, for
exclusively public purposes.

(i) Perfonnance is each instance in
which any portion of a sound recording
is publicly performed to a Listener by
means of a digital audio transmission
(e.g., the delivery of any portion of a
single track from a compact disc to one
Listener) but excluding the following:

(1) A performance of a sound
recording that does not require a license
(e.g., a sound recording that is not
co yrighted);

2) A performance of a sound
recording for which the service has
previously obtained a license from the
Copyright Owner of such sound
recording; and

(3) An incidental performance that
both:

(i) Makes no more than incidental use
of sound recordings including, but not
limited to, brief musical transitions in
and out of commercials or program
segments, brief performances during
news, talk and sports programming,
brief background performances during
disk jockey announcements, brief
performances during commercials of
sixty seconds or less in duration, or
brief performances during sporting or
other public events and

(ii) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound
recording of more than thirty seconds
(as in the case of a sound recording used
as a theme song).

(j) Performers means the independent
administrators identified in 17 U.S.C.
114(g)(2)(B) and (C) and the parties
identified in 17 U.S.C. 114(g)(2)(D).

(k) Qualified Auditor is a Certified
Public Accountant.

(1) Side Channel is a channel on the
website of a broadcaster which channel
transmits eligible transmissions that are
not simultaneously transmitted over the
air by the broadcaster.

5380.3 Royalty fees for the public
performance of sound recordings and for
ephemeral recordings.

(a) Royalty rates and fees for eligible
digital transmissions of sound
recordings made pursuant to 17 U.S.C.
114, and the making of ephemeral
recordings pursuant to 1/ U.S.C. 112 are
as follows:

(1) Commercial Webcasters: (i) The
per-performance fee for 2006-2010: For
all digital audio transmissions,
including simultaneous digital audio
retransmissions of over-the-air AM or
FM radio broadcasts, a Commercial
Webcaster will pay a performance
royalty of: $ .0008 per performance for
2006, $ .0011 per performance for 2007,
$ .0014 per performance for 2008, $ .0018

per performance for 2009, and $ .0019
per performance for 2010. The royalty
payable under 17 U.S.C. 112 for any
reproduction of a phonorecord made by
a Commercial Webcaster during this
license period and used solely by the
Commercial Webcaster to facilitate
transmissions for which it pays royalties
as and when provided in this section is
deemed to be included within such
royalty payments.

(ii) Optional transitional Aggiegate
Tuning Hour fee for 2006-2007: The
following Aggregate Tuning Hours
(ATH) usage rate calculation options, in
lieu of the per-performance fee, are
available for the transition period of
2006 and 2007:

Piior Fees
2006 .

2007 .

Other programming

$0.0117 per ATH ...
$0.0123 per ATH ...

$0.0169 per ATH ...

Broadcast siinulcasl programming

$0.0086 per ATH ...
$0.0092 per ATH ...
$0.0127 per ATH ...

Non-musIc
programming

$0,0008 per ATH.
$0.0011 per ATH.
$0.0014 per ATH.

(iii) "Non-Music Programming" is
'efined as Broadcaster programming

reasonably classified as news, talk,
sports or business programming;
"Broadcast Simulcast Programming" is
defined as Broadcaster simulcast
programming not reasonably classified
as news, talk, sports or business
programming; and "Other
Programming" is defined as
programming other than either
Broadcaster simulcast programming or
Broadcaster programming reasonably
classified as news, talk, sports or
business programming.

(2) Noncommercial Webcastersi (i) For
all digital audio transmissions totaling
not more than 159,140 Aggregate
Tuning Hours (ATH) in a month,
including simultaneous digital audio
retransmissions of over-the-air AM or
FM radio broadcasts, a Noncommercial
Webcaster will pay an annual per
channel or per station performance
royalty of $500 in 2006, Z007, 2008.
2009 and 2010.

(ii) For all digital audio traasmissions
totaling in excess of 159,140 Aggregate
Tuning Hours (ATH) in a month,
including simultaneous digital audio

retransmissions of over-the-air AM or
FM radio broadcasts, a Noncommercial
Webcaster will pay a performance
royalty of: $ .0008 per performance for
2006, $ .0011 per performance for 2007,
$ .00'14 per performance for 2008, $ .00'i8

per performance for 2009, and $ .0019
per performance for 2010.

(iii) The following Aggregate Tuning
Hours (ATH) usage rate calculation
options, in lieu of the per-performance
fee, are available for the transition
period of 2006 and 2007:
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Prior Fees
2006 .

2007 .

Other programming

$0.0117 per ATH ...
$0.0123 per ATH ...
$0.0169 per ATH ...

Broadcast simulcast programming

$0,0088 per ATH ...
$0.0092 per ATH ...
$0.0127 per ATH ...

Non-muslc
programmldg

$00008 per ATH
$0 0011 per ATH
$0.0014 per ATH.

(iv) "Non-Music Programming" is
defined as Broadcaster programming
reasonably classified as news, talk,
sports or business programming;
"Broadcast Simulcast Programming" is
defined as Broadcaster simulcast
programming not reasonably classified
as news, talk, sports ar business
programming; and "Other
Programming" is defined as
programming other than either
Broadcaster simulcast programming or
Broadcaster programming reasonably
classified as news, talk, sports or
business programming.

(v) The royalty payable under 17
U.S.C. 112 for any reproduction of a
phonorecord made by a Noncommercial
Webcaster during this license period.
and used solely by the Noncommercial
Webcaster to facilitate transmissions for
which it pays royalties as and when
provided in this section is deemed to be
included within such r'oyalty payments.

(b) Minimum fee. Each Commercial
Webcaster and Noncommercial
Webcaster will pay an annual,
nonrefundable minimum fee of $500 for.
each calendar year or part of a calendar
year of the license period during which
they are Licensees pursuant to licenses
under 'l7 U.S.C. 114. This annual
minimum fee is payable for each
individual channel and each individual
station maintained by Commercial
Webcasters and Noncommercial
Webcasters and is also payable for each
individual Side Channel maintained by
Broadcasters who are Licensees. The
minimum fee payable under 17 U.S.C.
112 is d'eemed to be included within the
minimum fee payable under 17 U.S.C.
114, Upon payment of the minimum fee,
the Licensee will receive a credit in the
amount of the minimum fee against any
additional royalty fees payable in the
same calendar year.

5380.4 Terms for making payment cf
royalty fees and statements of account.

(a) Payment to the Coiiective. A
Licensee shall make the royalty
payments due under $ 380.3 to the
Collective.

(b) Designation of the Cot/ective. (1)
Until such time as a new designation is
made, SoundExchange, Inc., is
designated as the Collective to receive
statements of account and royalty
payments from Licensees due under
g 380.3 and to distribute such royalty

payments to each Copyright Owner and
Performer, or their designated agents,
entitled to receive royalties under 17
U.S.C. 112(e) or 114(g).

. (2) If SoundExchange, Inc. should
dissolve or cease to be governed by a
board consisting of equal numbers of
representatives of Copyright Owners
and Performers, then it shall be replaced
by a successor Collective upon the
fulfillment of the requirements set forth
in paragraph (b)(2)(i) of this section.

(i) By a majority vote of the nine
Copyright Owner representatives'nd
the nine Performer representatives on
the SoundExchange board as of the last
day preceding the condition precedent
in paragraph (b)(2) of this section, such
representatives shall file a petition with.
the Copyright Royalty Board designating
a successor to collect and distribute
royalty payments to Copyright Owners
and Performers entitled to receive
royalties under 17 U,S.C, 112(e) or
114(g) that have themselves authorized
such Collective,

(ii) The Copyright Royalty Judges
shall publish in the Iiederal Register
within 30 days of receipt of a petitioIi
filed under paragraph (b)(2)(i) of this
section an order designating the,
Collective named in such petition.

(c) Mon thiy payments. A Licensee
shall make any payments due under.
$ 380.3 by the 45th day after the end of
each month for that month, except that
payments due under g 380.3 for the,
period beginning January 1, 2006,
through the last day of the month in,
which the Copyright Royalty Jud'ges'ssuetheir final determination adopting .

these rates snd terms shall be due 45
days after the end of such period. All
monthly payments shall be rounded to
the nearest cent,

(d) Minimum payments. A Licensee
shall make any minimum payment due
under 5380.3(b) by January 31 of the
applicable calendar year, except that:

(1) Payment due under g 380.3(b) for '006and 2007 shall be due 45 days after
the last day of the month in which the
Copyright Royalty Judges issue their
final determination adopting these rates
and terms.

(2) Payment for a Licensee that has
not previously made eligible
nonsubscription transmissions,
noninteractive digital audio
transmissions as part of a new
subscription service or Ephemeilal

Recordings pursuant to the licenses in,
17 U.S.C. 114 and/or 17 U.S.C. 112(e)
shall be due by the 45th day after the
end of the month in which the Licensee
commences to do so.

(e) Late payments and statements of
account. A Licensee shall pay a late fee
of 1.5 "/0 per month, or the highest lawful
rate, whichever is lower, for any
payment and/or statement of account
received by the Collective after the dus
date. Late fees shall accrue from the due
date until payment is received by the
Collective.

(fl Statements of account. Any
payment due under (I 380.3 shall be
accompanied by a corresponding i

statement of account. A statementiof
account shall contain the following.
information:

(1) Such information as is necessary
to calculate the accompanying royalty
pa ment;') The nam'e, address, business title,
telephone.number, facsimile number (lf
any), electronic mail address and other
contact information of the person to be
contacted for information or questions
cqncerning. the content of the statement
of account;

,(3) The )iandwr(tten, signature of:
'(i) The owner of the Licensee or a

duly authorized agent of the owner, if
the Licensee is not a partnership or
corporation;

(ii) A partner or delegee, if the
Licensee is a Iiartnership; or

'(iii)'An.'officer of the corporhtion, if
the Licensee is a corporation.

'(4) The printed or typewritten name
of the person signing the statement of.
account;

(5) The date of signature;
(6) If the Licensee is a partnership or

corporation, the title or official position
held in the partnership or corporation
by the person signing the stateme)xt oiI

account;
(7) A certification of the capacity of

the person signing; and
(8) A statement to the following effect:,
I, the undersigned owner or agent of the;

Licensee, or officer or partner, have
examined this statement of account snd
hereby state that it is true, accurate. aiid
cbmplbte tb my'nowledge alter reasonable
rtue diligence.

(g) Distribution of royalties. (1) The
Collective shall promptly distribute
royalties received from Licensees to
Clop&Tigh(. Owners and Pe'rformers, or
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their designated agents, that are entitled
to such royalties. The Collective shall
only be responsible for making
distributions to those Copyright
Owners, Performers, or their designated
agents who provide the Collective with
such information as is necessary to
identify the correct recipient. The
Collective shall distribute royalties on a
basis that values all performances by a
Licensee equally based upon the
inforination provided under the reports
of use requirements for Licensees
contained in 5 370.3 of this chapter.

(2) If the Collective is unable to locate
a Copyright Owner or Performer entitled
to a distribution of royalties under
paragraph (g)(1) of this section within 3

years from the date of payment by s
Licensee, such distribution may first be
applied to the costs directly attributable
to the administration of that
distribution. The foregoing shall apply
notwithstanding the common law or
statutes of any State.

(h) Retention ofrecords. Books and
records of a Licensee and of the
Collective relating to payments of and
distributions of royalties shall be kept
for a period of not less than the prior 3

calendar years.

5380.5 Confidential information.

(a) Definition. For purposes of this
part, "Confidential Information" shall
include the statements of account and
any information contained therein,
including the amount of royalty
payments, and any information
pertaining to the statements of account
reasonably designated as confidential by
the Licensee submitting the statement.

(b) Exclusion. Confidential
Information shall not include
documents or information that at the
time of delivery to the Collective are
public knowledge. The party claiming
the benefit of tliis provision shall have
ihe burden of proving that the disclosed
information was public knowledge.

(c) Use of Confidential information. In
no event shall the Collective use any
Confidential Information for any
purpose other than royalty collection
and distribution and activities related
directly thereto.

(d) Disclosure of Confidential
Information. Access to Confidential
Information shall be limited to:

(1) Those employees, agents,
attorneys, consultants snd independent
contractors of the Collective, subject to
an appropriate confidentiality
agreement, who are engaged in the
collection and distribution of royalty
payments hereunder and activities
related thereto, for the purpose of
performing such duties during the
ordinary course of their work and who

require access to the Confidential
Information;

(2) An independent and Qualified
Auditor, subject to an appropriate
confidentiality agreement, who is
authorized to act on behalf of the
Collective with respect to verification of
a Licensee's statement of account
pursuant to f 380.6 or on behalf of a
Copyright Owner or Performer with
respect to the verification of royalty
distributions pursuant to g 380.7;

(3) Copyright Owners and Performers,
including their designated agents,
whose works have been used under the
statutory licenses set forth in 17 U.S.C.
112(e) and 114(f) by the Licensee whose
Confidential Information is being
supplied, subject to an appropriate
confidentiality agreement, and
including those employees, agents,
attorneys, consultants and independent
contractors of such Copyright Owners
and Performers and their designated
agents, subject to an appropriate
confidentiality agreement, for the
purpose of performing their duties
during the ordinary course of their work
and who require access to the
Confidential Information; and

(4) In connection with future
proceedings under 17 U,S.C. 112(e) and
114(f) before the Copyright Royalty
Judges. and under an appropriate
protective order, attorneys, consultants
and other authorized agents of the
parties to the proceedings or the courts.

(e) Safeguarding of Confidential
Information. The Collective and any
person identified in paragraph (d) of
this section shall implement procedures
to safeguard against unauthorized access
to or dissemination of any Confidential
Information using a reasonable standard
of care, but no less than the same degree
of security used to protect Confidential
Information or similarly sensitive
information belonging to the Collective
or person.

g 380.6 Verification of royalty fiayments.

(a) General. This section prescribes
procedures by which the Collective may
verify the royalty payments inade by a
Licensee.

(b) Frequency of verification. The
Collective may conduct a single audit of
a Licensee, upon reasonable notice and
during reasonable business hours,
during any given calendar year, for any
or all of the prior 3 calendar years, but
no calendar year shall be subject to
audit more than once.

(c) Notice ofintent to audit. The
Collective must file with the Copyright
Royalty Board a notice of intent to audit
a particular Licensee, which shall,
within 30 days of the filing of the
notice, publish in the Federal Register

a notice announcing such filing. The
notification of intent to audit shall be
served at the same time on the Licensee
to be audited. Any such audit shall be
conducted by an independent and
Qualified Auditor identified in the
notice, and shall be binding on all
parties.

(d) Acquisition and retention of
report. The Licensee shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit. The Collective shall retain the
report of the verification for a period of
not less than 3 years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and Qualified
Auditor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to the Collective, except
where the auditor has a reasonable basis
to suspect fraud and disclosure would,
in the reasonable opinion of the auditor,
prejudice the investigation of such
suspected fraud, the auditor shall
review the tentative written findings of
the audit with the appropriate agent or
employee of the Licensee being audited
in order to remedy any factual errors
and clarify any issues relating to the
audit; Provided that an appropriate
agent or employee of the Licensee
reasonably cooperates with the auditor
to remedy promptly any factual errors or
clarify any issues raised by the audit.

(g) Costs of the verification procedure.
The Collective shall pay the cost of the
verification procedure, unless it is
finally determined that there was an
underpayment of 10% or more, in
which case the Licensee shall, in
addition to paying the amount of any
underpayment, bear the reasonable costs
of the verification procedure.

5380.7 Verification of royalty
distributions.

(a) General. This section prescribes
procedures by which any Copyright
Owner or Performer may verify the
royalty distributions made by the
Collective; Provided, however, that
nothing contained in this section shall
apply to situations where a Copyright
Owner or Performer and the Collective
have agreed as to proper verification
methods.

(b) Frequency of verification. A
Copyright Owner or Performer may
conduct a single audit of the Collective
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upon reasonable notice and during
reasonable business hours, during any
given calendar year, for any or all of the
prior 3 calendar years, but no calendar
year shall be subject to audit more than
once.

(c) Notice ofintent to audit. A
Copyright Owner or Performer must file
with the Copyright Royalty Board a
notice of intent to audit the Collective,
which shall, within 30 days of the filing
of the notice, publish in the Federal
Register a notice announcing such
filing. The notification of intent to audit
shall be served at the same time on the
Collective. Any audit shall be
conducted by an independent and
Qualified Auditor identified in the
notice, and shall be binding on all
Copyright Owners and Performers.

[d) Acquisition and retention of
report. The Collective shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit. The Copyright Owner or
Performer requesting the verification
procedure shall retain the report of the
verification for a period of not less than
3 years.

[e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and Qualified
Auditor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to a Copyright Owner or
Performer, except where the auditor has
a reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor, prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Collective in order to remedy any
factual errors and clarify any issues
relating to the audit; Provided that the
appropriate agent or employee of the
Collective reasonably cooperates with
the auditor to remedy promptly any I

factual errors or clarify any issues raised
by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or

Performer,'equesting

the verification procedure

shall pay the cost of the procedure,
unless it is finally determined that there
was an underpayment of 10% or more,
in which case the Collective shall, in
addition to paying the amount of any
underpayment, bear the reasonable costs
of the verification procedure.

g 380.8 Unclaimed funds

,If the Collective is unable to identify
or locate a Copyright Owner or
Performer who is entitled to receive a
royalty distribution under this part, the
Collective shall retain, the,required
payment in a segregated trust account
for a period of 3 years from the date of
distribution. No claim to such
distribution shall be valid after the
expiration of the 3-year period. After:
expiration of this period, the Collective
may apply the unclaimed funds to offset
any costs deductible under 17 U.S.C.
114(g) [3), The foregoing shall 'apply
notwithstanding the common law or
statutes of any State.

DatIid: A'pril 33, 3007.

james Scott Sledge,
ChiefCopyright AoyaityJudge.
[FR Doc. E7-8188 Filed 4-30-07; 8:45 sm]
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Before the
COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS
Washington, D.C. 26548

)
In the Matter of )

)
Digital Perforjnanee Right in Sonnd )
Recordings and Ephemeral Recordings )

)

Doclret No. 299S-1 CRB DTRA

DIRECT TESTIMONY OF %ILL ROBKDEE
(On Behalf ofCoHegiate Broadcasters, Inc.)

1. My name is %"dl Rolmiee. I am currently employed by %'illiam Marsh Rice

University ("Rice") as the General Manager ofI TRU-PM„a position I have held since

July of 1998. I also serve as the staff'adviser for RTV-5, a campus cable television

station. Prior to this position, I was employed by the State University ofNew York as the

Director of the Campus Media Center at the New Paltz campus. AH tolled, I have over

21 years of employed. and volunteer experience working in and with college radio and

television stations which are primarily staffed by students, as a student staff member, a

student manager„a hired consultant, and as an employee ofeducational institutions.

2. I currently serve as the Chair of Collegiate Broadcasters, Inc ("CBI"}, a

501(c)(3} corporation. I came into this posiYion after being duly elected by the

membership ofCBI to the board and subsequently ramed the chair of the board by a

consensus ofboard menibers, Prior to that, I was the Vice Chair of CBI, again, having

been duly elected by the membership and appointed to the position by the CBI Board of

Directors. Prior to being elected to the CBI board in 2001, I volunteered my time in
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order to create and maintain its website and to develop various marketing and

nmsnbership materials. The CBI website was directly developed based on my personal

experience ofdeveloping and main~i~i~o "CoHege Broadcastet", aI wob site which I 'evelopedto aid college radio stations, itidependent ofany Cr„~r'~&od.

3. In my cttpacity as Chair, Vice Chair and volunteer, I actively worked with:

prhnarlly student shdM coHege radio and television stations by providing information

thmugh ahnost daily phone consultations, developing and ccntributing to publications, e-

mail hst correspondence; wobsite maintteance and content development, convention

plonmnrr and panel participation,

4. I have autbored, articles about college radio for CoHeue Broadcaster and the

Journal ofCoHeuo Radio.

5. I have been a delegate and fiequent speaker at the national conventions oftbe

National Associtlion ofCoQego Broadcasters ("NACB"), Intercollegiate Broadcasting

System PISS")„College Media Advisers PCMA") and CBI'.

6. I was a chosen delegate for at the conventions of theI Nationhl Association of

Broadcasters and the National Cable Television Association'.
I have also autbored or co-autbored comments and xeply cottmlentsisubmittod'nd

reply comments to tbe United States Copyright Of6ce hl theI redoxd~~

proceedings and format of reports ofnse'irectly related to tbe issues at hand an behalf

ofCBI, appeared before tbe Ccrpyright Of6ce to deliver oral testimony, participated in

tbe ibmat ofreports Status Conference (July l5, 2002} and providell th6 SeInatb Judiciary'ommitteewith written testimony on behalfofCBI . Fuxthelr, I have cd-authortad i

'hese are matters ofneced aari are loooqporated by refetenoe.
a "copyright Royamea: where ls the Right spot on 'the Dial For weboastins.~ May 20~ 2002.
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A Com 'son ofAudiences

27. The Fall 2004 Arbitron Data for KTRU shows an AQH of300 for Monday

thru Sunday on a 24«hour basis, Unlike server logs, Arbitron does not count listening by

those under the age of 12, nor did Arbitron count radios tuned to a station with no one

listening to the radio. Further, Arbitron uses sampling to measure audiences, whereas the

parsing of the server logs tracks the number of computers connected to a server.

Arbitron de6nes AQH as, "The average number ofpersons listening to a particular

station for at least five minutes during a 15-minute~od."'8.

The Internet service provided by KTRU is tmly, at best, a secondary service

of the student organization. The relative audience sizes make this point clear. Even if

KTRU rounded up its Internet audience &om 8.6 average connections to 9, the Internet

audience is stin only 3 percent of its broadcast audience. Again, for this to be relevant to

the proper calculation ofuse ofsound recordings, KTRU would have to have

programmed only sound recordings covered by the statutory Hcense 24 hours a day. In

providing this service, KTRU expends little in terms of resources, using low-end

computers and See encoding so&vare, it does not pay for bandwidth or servers.

'tttpJjwww.arbitron.corn/onl ineradio/glossary.htrn
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The Per Sons. Per "Listener" and RecozdlreeninrJFormat ofReearts ofUse Problem:

30. KTRU, through the services ofa commumty volunteer, developed a system

to rephce the traditional practice ofrecording chna peri ~I&p tn music',use',on paper logs

with a computerized system. This was done to better track what the DJs were playing

and to assist in germxating reports for CMJ, a commercial musie tracking org '~on

which sells this data to record labels. The labels then provide free copies ofmusic to

Hdiicational Stations based on the purclnised datL A student vchnteer worked wmi the

comnmnity volunteer to develop code that would enable KTRU to display the

infbnnation requirecL

31. KTRU does not record music to computers for play back on-the-air, nor does,

KTRU use sofbvare to generate a list of songs intended for rnrpiay. KTRU, 14e many

Educational Stations aHows the DJ to select the music they /la). Tlhe IIH pllaykmusic'rom
the native media, in most cases, CD's, but also from the vtnyli records, which date

back to the 1970s and in some cases, earlier. KTRU also h lugs in local and touring:

artists for interviews and live, in-studio performances, which are not subject to the

statutory licenses. This means thexe is no meta data to be transmitted to the computer

used to track music ("Playlist Computer"), thus requiring erIch DJ tb mlsnuhlly~~ the'ong
data into the Playlist Compuler.

32. It is important to note that song data fields are populated manually by the DJs

as they perform their caber respcrmibilities while on the air. .'Further, the computer won't'hne

stamp the entered data until the volunteer DJ completes the entry., This means that

the time reported rarely, if ever, exactly matches the time the song begins to play and

very o&en, there is a significant delay between the time the song begins to play and when
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the data entry is completed. Couple this with the fact that the Playbst Computer and the

streaming server clocks are not synchrotnzed and would drift even if they were. Tying

audience size to sound recording data would yield results that are meaningless. Even if

the computer clocks were perfectly synchronized, the delay inherent in many streaming

applications, including those employed by KTRU, ensures a lag t'une between when the

song is broadcast and when it reaches the Internet computers, which themselves receive

the songs at diFerent times.

33. The system also does not oFer any means to time stamp the end of a song.

The only possible way to try to judge the length of a song would be to calculate the time

between entries. This would deliver false data as the DJs often speak between songs and

program other material that is not subject to g 114 and $ 112 royalties. For the above

reasons, it is clear that KTRU can not generate per song, per Hstener data that would be

meaningful.

34. KTRU would experience an undue burden if it were compelled to comply

with the format of the "Reports of Use" as proposed by SoundExchange. The proposed

requirements are unreasonable for an optation such as KTRU.

~3. IfKTRU did not opt to participate in the settlement negotiated under the

SWSA'or noncommercial stations, KTRU would have paid double what it owes under

the Librarian's Determination, due to the $500 minimum fee. The interim regulations"

adopted by the Copyright Offtce still pose problems for KTRU with~ its ability to

'7 U.S.C. $ 114 (dX2XC)(ix)
"g~l1 7's commonly referred to ss the SWSA" "I Name ofService 2. Transmission Category 3. Featured Artist 4. Sound Recording Title 5. Sound
Recording Id~on AIEurn Title Marketing Label OR international Standard Recording Code (ISRC)
6. Total Pertormsuces Aggregate Tuning HourrrCBsnnel or'ProgrsnrHinre Pliny'Fiequency OR Actual
Total Performances" 69 Fed. Reg. 11523 (March 11, 2004)
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comply due to the need to mauiprtlate data, post entry and tbe proposed format for the

reports ofuse . Forttnately, the SWSA settlement Inovided K'1 RU with another option.

36. It is imperative that reguiatityns be atliopt!xi that will allow Educational

Stations, such as KTRU; to continue to operate their Internet services so that they can

continue to "maximize the avtnlability of cret6ve works to the public" via webmeting. If

the Libraritm's Deternnnation were the only available option, coupled with the Copyright

Office's interim recott@eeping regulatiorts, and Sound Exchange's proposed format for

Reports ofUse, it is doubtful if I'TRIJ or very many other Educational Stations would be

able to continue to operate due to the fact the rates and terms are not reasonable for their

type of seIvlce.

Pers~fiye~o~be C~BI~Itair

~o~ig9L?

37, CBI's mission is to "r!~resents students involved in radio, televisice,

webcasting and other related media vtrntnres; ensure.: a commitment to education and the

student pursuit of excellence tlhrottgh active involvement in electronic media; promotes

cooperative eQorts between the Association and other national, regiona)., and state media

organizations; facilitat!a the d!iscussion oi: issues related to student-operated electronic

media; and other community oriented prograxns." CBIts membership consists of

university and college radio or television stations. Educational Stations that do not meet

this definition and pay dues are considered "Associate Members". CBI! membership is

diverse and nationwide.

See the crsntnents ofCBI lo tiie relevant prceeedmg, which ace Incorponeed'hereitr, by refereuce.
~ Collegiate Broad~ Ioc. By-I.nvs (See http://vms.co!legebroadcasters.org/byiaws.shtml)
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groups. Rather than expend a great effort to detail these tangential areas, I oKer the

following observations concerning the most common traits and types of stations.

42„Most Educational Stations are funded through student activity fees or the

meager budgets aKorded to aaulemic departments. In the recordkeeping proceeding,

Intercollegiate Broadcasting System t,"'IBS") has oKered that the average station in their

membership has a budget of$9,000 .

43. Educational Stations are, for the most part, operated by student volunteers.

Some stations offer credit for some management positions and some others pay some of

their staff. Many more offer no remuneration in the form ofcredits or pay for the

activities of the students, as many stations are considered clubs, simply lachng the

resources or formal ties with academic departments.

44. Educational Stations„as explained supra, transmit their audio through various

means. There are hundreds ofEducational stations that are opcrding with an PCC

license. Most of those are operating with less than 1000 watts ofERP and some with 10

watts or less. There are also hundreds of stations that operate without a license, either by

permissibly using very iow power systems that don't require a license, or by transmitting

in a closed circuit fashion, such as a campus cable television plant. Others came into

existence solely due to the advent ofwebcasting. Most of the unlicensed stations remain

unlicensed due to various obstacles. These. can include, spx:trum scarcity,. which

prevents them Rom obtaining a license, capital cost issues, and inadequate Knowledge of

the process to obtain a Hcense. Further, under-developed organizational structure, churn

ofvolunteer staff, institutional issue and the inability to endure the long process of

zt CARP Rqmrt Nt 93
+ Doci:et No. RM 2002-1H (May 27, 2005)
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obtaining |ha license in a competitive environment, are all factors that work against

stations in trying to obtain a fedexal broadcast iicense.

45. For most unlicensed stations, the advent ofthe &~et supplanted'their

previous program dislxibution model(s) or now renders them secondary,, The unlicensed

stations rely heavily, or even solely, on the internet to teach'an audience ofany size,

These stations are most often those with the least resources.

46. Licensed Hducationsl Stations are, with fbw exceptio~ prohibited Oom

airing advertls~~. They are allowed to solicit underwriting.'ome'stations enjoy

success with their underwriting endeavors, but most do not due to theirssmall signals aud

small, sometimes an-measurable audiences. Small signals and IauBences also plague the,

efforts ofthe unEcensed'stations efforts to obtain.ongoing advertising or under'writing.of .

any conscctuencea

47, ViMc many stations sle integrating new tcchIloiogy into tbelr Qperatttons,

most lack the sophisticated automation systems that are common at,commercial stations,

snd which are the norm for commercial webcasters, The limited budgets and limited

means ofadding to %e operating budgets, along with an inability to carry funds forward

from one year to the next, prohibits many stations fiom making nonessential capital

acquisitions, such as automation systems.
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Per Son Per Li er/A Tunin Ho "ATH"

69. The current rate structure is based on this metric, but most Educational

Stations, to the best ofmy knowledge, do not pay using this rate structure„as they have

opted to use the rates and terms offered by;the agreement negotiated pursuant to the

SWSA. The perking, px-listener fee offered by the CARP and adopted by the Librarian

is extremely problematic for Educatiomtl Stations in that it requires two sets ofdata

acquisition and management that include accurate audience measurement and detailed

recordkeeping and reporting which are beyond the capabiiities ofmost Educational

Stations. For most other Educational Stations the requirentents are above and beyond

what most would consider reasonable, due to their limited budgets, the character ofthe

operations, the volunteer nature of their staFand their often limited technical resources,

70. In almost all instances, Educational Stations use some combination of two or

more computers to stream audio over the Internet. The &st is used to change the audio

into packets of data. This computer is commonly referred to as the encoder. The

encoding softwate is generally user-&iendly, utiTizing a Graphical User Interface

("GM"). The second computer is generally a more sophisticated device, known as a

server, which requires a much higher ln el of sophistication by the user. The server

receives the data (the processed audio) from the encoder and then makes this stream of

data packets available to other computers via the Internet.

71. Based on my interactions with Educational Stations that webcast, I have

found four distinct implementations ofthe technology at Educational Stations.

e "Self-Contained". The station hosts the encoding computer and the Internet

on October 25, 2005 at h llstations.cpb.~imosicrigbtsP.
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~ "Instinrtionslly Assisted". The station hosts the encoding computer,and another

department hosts the server.

~ "EIIternaily Served". The station hosts the etmoder and a thid party (nernndly a

commercial service, such as an ISP or I.ive365), hosts the stre ~I~~ server.

e "Combination". The Station uses one or nacre of tba above.

A fifih "implementation" was not unheard of in the late 1990's and early

2000's, in which a third party received the station over-~ ahd dtre4med its signal,.

with or without the knowledge afthe slation, but this uncommon practice seems to have

virtually vamshed.

72. In the SeH~ntained model, the station has the nbihty to access the server

and server logs, yet, xnost stations lack the ability to parse these,logs to,debgmjne ATK

To my knowledge, "off-the-shelP so%ware to perform such'sn anal~ is hot Currently

available.

73. The Institutionally Assisted stations, inmost insttames are nnable to access

the logs, which are the property ofanother department that, understandably,, restricts,

access tc its servers. At many other campuses the Instinxtionslly Assisted stations,only

reonve generic reports SQm the server H~~~stfatoxs which do ;'not,'provide the type of

information needed to debmnine ATH, much less that wouM hei ~u&d % computeper-'ong,

~listener song data. Often, the statistics provided to the Educational Stations

includes the data for the entire aunpus, including other ~I~g services, and the

station hss no way ofdetea I~I~g what pemmtage ofthe volume belongs & the station.

74. Externally Served stations ofhn find themselves ln the serrate situation as the

InstitutionaHy Assisted stations. The Bxtemdly Served stations, almost without
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T~hPlat Fee

93. The previous rate determination established a minimum fee for all webcasters

(other than Business Establishment Services) of$500, This was based on a commercial

agreement the RJAA had previously negotiateL The rationale used was that the~
being a savvy entity, would not negotiate a minimum fee that would cause it to loose

rnorNy in a transaction, and that there is an intrinsic value for access to the copyrighted

material.

94. The $500 minimum fee is inappropriately high for Educational Stations,

particularly in light of the limited number ofperformances by Educational Stations.

Further, Educational Stations are likely to have a lower transactional costs due to the lack

ofa zieed to extermively examine and/or audit the statements of accounts &om

Educational Stations, the intrinsic value of the sound recordings most commonly used by

Educational Stations is lower than their commercial counterparts, and the fact that

stations sre likely to fewer less sound recordings than other services, which would

translate into less processing of reports of use.

95. With these factors suppotting the case that the minimum fee is excessive, the

current minimum fee should not be~ as the Flat Fee for Educational Stations.

96. The 2004 year AATH for KTRU is, based on my experiences, larger than

most Educational Stations. KTRU is in a large market, is an established station, both on

the Internet and over-the-air, which broadcasts 24/7/365 (with the exception of occasional

down time due to equipment failure or maintenance) and, in addition to its musical

~ No one can reasonably argue that the intrinsic value ofpopular music, such as sound recordings by

Madonna, Britney Spam and Reba Mclntire has the same inirinsic value as sound recordings by The

Wrens Dr. Israel and Wildetness when. it comes to the marketplace..
~ It Is important to note again, that CBI is proposing this rate snucture and associated fee solely for
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progr mriiirtg, carries popular division 1A NCAA athletic~ Many Educational

Stations, particularly those that do not posses a broadcast license, do not operate year-

around. Many do not operate 24 hours a day during the times ofthe year that they,are;

functioning. Certainly, thee are exanrples of stations that have better mtmbers than

KTRU in terms ofATH, but those are the exceptions to the hen. I

97. As discussed, supra not only is the KTRU Internet&anditmoe larger than most

Educational Stations, its ATE is also overstated when it comes to saving as a basis for

9L Thus, it would be logical to set a Flat Fee for the use of:the: sound recordings

around the KTRU figure when the rate has been adjusted toi0.000042, iThis would set the

Fhtt Fee well above the average actual fee for all Educational Stations using the

overstated ATH ofKTRU with an overstated, adjusted collie rlate for Educational,

Stationa To account for other items, such as intnnsic value and transactional costs, it,

would be overstating such values to add in the current ~ini~um fee charged by any of

the PROs, with respect to musical worirs in the arena ofEducational Stations, due to the

Stet that this license not only covers intrinsic value, but also transactional costs aml

royalties paid to copyright owners as welP The 2005 SESAC rate added to the KTRU

fee is $85.00+ $41.31 ~ $126.31. This represents the maximum figure for a Plat Rate fee

to be paid by Educational Stations, the to the overstatement each step ofthe way, in

f'avor of the copyright owners snd performers. Restattxl, these figures &r exceed the

average Educational fee due, absent a r lriirnutn fee requiretxtent The fact that some:

Shlstiooal Stations.
Additionally, the prior CARP stated, with respect to the mmtn

one&fundameniabassuasptton. that asoiihsttoated:and;cutpertenoed negghatw„suohas RKAA„would~
negotiate a rninhnuin fee that would expose it to a loss." (CARp Report at its). SBSAC is also an

33
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stations would have paid more than KTRU is not relevant, as more stations would have

paid less.

and R of

99. CBI has Gled extensive comments in the recordkeeping and reports ofuse

proceedings be&re the Copyright OKce, and has already incorporated them by reference

in this proceeding, It is therefore unnecessary to detail the problems with the current

Interim and proposed regulations as they apply to Educational Stations in this testimony.

100.If the CRB recognizes that Educational Stations are a distinct sub-group and

creates recordkeeping for this group that are reasonable and feasible, the transactional

costs for the copyright owners aud performers will dimimsh signiGcantly, as there wiQ be

signiGcantly less data to receive and process on behalfofEducational stations f'rom Gled

reports ofuse and more money to disburse to the royalty recipients. If the CRB does not

enact recordkeeping rules specific to Educational Stations, that mirror or are no more

burdensome than those ofSection 253.5(e), then the marketplace value for the Qat fee

will drop accordingly.

experienced and sophisticated negotiator.
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Terms. other than Recozdkeechm and. Repozta ofUse

Presently Section 263.3 reads,

"A Noncozzunercial Licensee shall in evader~ be treated as iu'Licensee'nder

part 262 of this chapter, and all terms applicable to K.icensees and their
payments under part 262 of this chapt'haH apply to NoncommezcM
Licensees and theirpa~ except that a Noncoznmerciai Licensee shall pay
royalties at the rates apphcable to such a 'Licensee,'s currently provided in
Sec. 2613(a), (c), {d) and (e) of%is chapter, zather than at the rates set forth in
Sec. 2623(a) through (d) ofthis chapter."

10LWifh one exception, this is apympriate, provided there are no proposed

.changes to @262.4, 262.5 or 262.6.

102. The excephon is that, due to Ce natuze of the Educational Stations, in

particular with zespect to staffand z ~~~ement churn, it is necessary for these stations tc

receive some Arm oftriggering communication to rennnd them'ofthe need to pay the

zoyaMes, The PROs aH generate invoices for Mucational Stations. Soundaxchsnge,

even aSer requests Som CBI, has refused tc generate an invoice or ito even acknowledge .

receipt offunds paid by services.

103. One explanation of the refusal ofSoundBxchange to g~ a

cozmnunication zemizxhng services of their ob1igatlon toipayi, is the need for the service

tc calculate payment on the Statement ofAccount. It would gabe a simple matte@ for,

SoundHxchaage and any other designated agent to simply sepd q blank ~eut of

account to Services that have already provided Notice of Intent to Use the Statutory

.License, as required by zegula6on for new services, and to send one from their database

ofexisting services.

104. FaQuze to foHcw basic and standazd business practices in this matter ptas tbe 'ducationalSt'ations in the precarious position ofbecoming lzdzingetrs, due to lack of'5
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RATE SETTING FOR
DIGITAL PERFORMANCE RIGHT
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)
)

DIRECT TESTIMONY OF JOEL R. %ILLER

I, JOEL R. WILLER, testify us follows:

1. I am a tenured Assistant Professor ofMass Communications and Faculty Supervisor

of student-operated radio station KXUL at the University ofLouisiana at Monroe ("ULLED). I

have been eznployed as a member of the faculties of institutions within the University of

Louisiana System since 1982, and as part ofmy duties I'have been responsible for the

supervision of KXUL radio since 1985.

2. I presently co-chair the Legislative Liaison committee ofCollege Media Advises,

Inc. ("CMA") and serve as Adviser to the Chair of Collegiate Broadcasters, Inc. ("CBI"); I

formerly served on the'Executive Board ofDirectors (1995) and the FacultylStaff Advisory

Board (1996-1998) of the National Association of College Broadcasters PNACB*).

3. In 2003, I received the Reid H. Montgomery Distinynshed Service Award &om

CMA, for work without which "many college stations'nternetp~ — for many of them

their only presence — would have teen silenced." In 2002, CMA named me a Distinguished

Pour-Year Broadcast Adviser. In 2001, I received two awards from the Interactive Multi-Media

Divisiorrofthe Broadcast. Education-Associatiott; for Web site development.
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4. I served as a CBI representative on the taik force mvestigating reasonable,

recordkeepiug policies for ncncommercial Webcasters, established through an agreemclt,,

between SoundExchauge, Inc. aud various noncommerchd services under the Small Webcaster

Settlement Act of2002 ("SWSA")

5. On behalfofthe University ofLouisiana at Monroe and radio station KXUL I.

participated in tbe recordkeepmg roundtable hearing for stauxtcey digital sound recording

perfonnance accuses conducted on May 10, 2002, by the U.S. Copyright Once aud a

subsotpseut recoxdlaeyiag status conference on July 15, 2002; submitted wntten tes1imony to the

U.S. Senate Cmmnittee on the Judiciary hearing 'CopyrightlRoyalties: 1Whme is the Right Spot

on the Dial for Webcasting" (May, 2002); and authored written bordments to the U.'8. House of

Representatives'ubcommittee on Courts, theIn~ and Intellectual. Property with regard to

online digital music issues relevant to the Copyright Act, pursuant to a March 12, 2002, request.

6. I was the author of a payer entitled Music Perfonnance.License in the Dimtal

~ presented at the professional continuing education program "The Fusion ofArts and

Entert ~~~ant" organized by the Arts, Er1tertaimneut, Media and Sports Law Section ofthe

Louisiana State Bar Association (February 25, 2005). I was, the,author of the cover article "New,

Possibilities for CoGege Webcasters: The Evolution ofCopyright Royalty Policy," pubHshed in

Collese Media Review (Vol. 41, No. 3, Summer 2003). I was the author of the article "The

Impending Demise ofInternet Radio" for Perfoznnns Sonuwriter msgaring explog~,tbe,hnpact,

on artists Sum the new digital sound recording perfoansnce royalties to be paid by

noncommercial Webcasters (December, 2002).

7. I have been a Sequent presenter at national andiregional caHege medi@coufereucps;

for NACB, CMA, and CBL

'$ Fed. Res. 35011 (June 11, 2903), et '1 (7.xb).
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This omission would clearly incorporate Educational Stations that retransmit programming &om

licensed over-the-air radio stations, as well as unhcensed Educational Stations that originate

.prognunming exclusively for digital transmission.

11. This testimony will present speci6c information describing the digital

retransmissions by Educational Station KXUL at the Umversity ofLouisiana at Monroe. Where

appropriate, I will generalim the KXUL information to other Educational Stations, based on my

experience spanning more than two decades of working with such stations across the nation.

Through this analysis, the royalty Board wiH receive information related to the universe of

Educational Stations that heretofore has been lackiug in the record.

H. Sac onnd of Student-0 crated Radi Station

12. ULM is a regional four-year state-assisted public institution of higher education

with a population ofapproxinurtely 9P7S students as ofthe spring of2005„ is located in the

northeastern portion ofthe state ofLouisiana, and offers a broad array of academic and

professional program through the doctorate degree, KXUL, a noncommercial educational radio

station, obtained its fust broadcast license &om the Federal Communications Commission in

1973. KXUL is staffed principally by student volun em and is administered by the academic

Department of Communication within the university's CoGege ofArts and Sciences. Mass

Communications students may reoeive academic credit for their involvement with the radio

station; however, students with a variety ofmajors participate in the options ofKXUL, and

many student volunteers at the station do not have professional aspirations in radio or

broadcasting.
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13, A 1999 Accredildng Council on Educaiion in Journalism and Mass Conununications

accreditation review listed axuong the stxungths of the I.ILM Mass Conununicc@ons csMcunic

program an "[ojutstanding student rcdio station.," The accreditation report also generally

recognized the value of students'o-cumcuIar involvetnent with KXUL in augmenting

classroom instruction.

14. Funding for the operation ofK:GJI. is derived exclusively from student activity fees

.levied by a popular vote of the ULM student body; KXUL re&ivy nd state funding, no direct

Qnancial support lrom the ULM general fimd, aud no fcAieral fimdlng &om CPB. By formal

regulation, KXUL cannot air advertising on its over-the~air, broadcasts. One xuember of the Mass

Communications fitcuity serves Iert-time as the station"s supervisor, A smail number of student

staff'memters receive pccrt-tubate work-study wages at the present fnierai minimum of $5.15 per

hour. The majority of the K3DX staff is comprised ofvolunteers. The ICED student staff

presently numbers fewer than one dozen stedents in toCQ. KXUL has no full-time employees.

15. KXUL broaelcasts progrannning 24 hours &mch day, 365 days of the year.

16, Radio station K3OJl, is a member ofboth CBI and the Intercollelktte Broadmsting

System, organizations patticipati ng in this pnceecRag on behalf of Educational Stations,

17. The University of Louisiana at Monroe is the licensee of another noxicommeTcial

educa6oxNI radio station, KEDM, winch is an @Ku~te of the National Public Radio and Public

Radio International networks,. Tins second station receives a portion of its funding 1'rom CPB

and enjoys a full-time sta'R'of six employees, as well as a numb'art-time employees and

community volunteers. The operations ofKEDM and KXUL are completely separate, aud the

stations share no sfaQlng ~cr fiJBdi11g
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)
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)
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TESTIMONY
of

FREDERICK J. KASS, JR.

on behalf of
INTERCOLLEGIATE BROADCASTING SYSTEM, INC.

Curriculum vitae

1. Frederick J. Kass, Jr. ("Fritz") is treasurer, director of operations (chief operating

officer), and a director of the Intercollegiate Broadcasting System, Inc. He became an owner and

the operator of a retail shopping center in. Upstate New York, as a result of owning an electronics

supply house in the '70s. Fritz is the Director of Aviation for Orange County Airport,

Montgomery, New York. He holds the rank of Captain (Ret) in the United States Navy

(Reserve). Captain Kass receives monthly retirement pay from the United States Navy for his

past service. He served on the active duty in Vietnam at times during 1965, 1966, and 1967.

Captain Kass volunteered for and was recalled to active duty in 1990 to serve the United States

as the Assistant Chief of Staff for Operations and Plans for COMUSNAVCENT, the Navy



Component Command for the United States Central Command. He served at United States Navy

Central Command Headquarters in Bahram and throughout the Persian Gulf Region through the

middle of 1991. Captain Kass has received various medals, r'ibbons,'nd awards for his service.

2. Mr. Kass first became active in college radio while an undergraduate at Lehigh

University, where he served as Station Manager of campus station WLVR and WRLN. He

graduated from Lehigh in 1964 with a B.S, degree in Business. Mr. Xass recei'ved his Masters

Degree in Business from the State University ofNew Yoi'k at Albany in 1970, under a

Department of Defense education program. He has been an o6icer and .director of the

Intercollegiate Broadcasting System, Inc., since 1961.

Since shortly aker his graduation and service in the U.S. Navy, Mr. Kass has been

involved as an unpaid volunteer in activities supporting the education and character development

ofAmerica's youth, ranging from managing the day-to-day operations of IBS to advising the

Hudson Valley Boy Scout Council (15,000 scouts) as their Vice Presidetit ofExploring to

serving on the board of directors of the Eastern Orange County Chamber of, Commerce for over a

decade. In 2001, the Orange County Chamber of Commerce,, an association of over 2,000

businesses, awarded Mr. Kass "Volunteer of the Year." Mr. Kass further educated'America's

sons and daughters as an adjunct faculty member for the College ofAeronautics, a four-year

accredited college in New York State. At the college, he t'aught rtianhgeinent and various

aviation subjects. Mr. Kass is a founder (1970), past president and Paul Harris Fellow of the

New Windsor Cornwali Rotary Club. He currently continues his worldwide community service

through Rotary International and annual contributions to the Rotary Foundation. At IBS he has
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been involved in negotiations with he performing rights organizations and Soundaxchange nee

RIAA on behalf of IBS'ember stations.

4. Through his work with the IBS board, managing IBS'ational and coast to coast

regional meetings of member-stations, manning IBS'entral office, and visiting stations in the

field since 1961, Mr. Kass has become familiar with the wide range of campus broadcast stations

operating in North America, Asia, Australia and Europe.

Description of IBS

5. The Intercollegiate Broadcasting System was founded in the early '40s, when

there were just a handful of unlicensed carrier current radio stations on American campuses, and

was incorporated as a non-profit corporation in Rhode Island in 1944. As radio broadcasting has

evolved over the decades, the functions of IBS have changed correspondingly. IBS has (i)

actively supported the interests of college radio at the Federal Communications Commission, (ii)

distributed programming, (iii) provided technical and other guidance to member stations, (iv)

had assisted the stations in selling national advertising 1950s until that market dried up, (v) has

assisted member stations in obtaining copyright licenses from the performing rights

organizations since 1970s, (vi) has conducted national and regional meetings for the education

of, and exchange of experience among, its members, and (vii) has published newsletters and

magazines (Journal of College Radio and College Radio) to keep member stations'taffs

informed, etc. As student listenership shifted to FM radio &om AM radio, IBS assisted many

member stations in converting from unlicensed AM operation to licensed FM operation; and

when campuses were wired for the Internet, IBS assisted many member stations in streaming.
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IBS has member stations in high schools as well as colleges, .'and IBS has sought to aid them in

their particular problems.

6. Currently there are estimated to be 1,500 student-staffed 'stations and webcasting

operations afnliated with domestic academic institutions. IBS is'he largest organization'epresentingsuch stations, and its membership includes approximately 970 such stations.

7. IBS'embership encompasses a wide variety of student-staffed operations, &om

in-'building PA systems to high-power FM broadcast stationsJ Tie houri of operation vQ

widely, &om a few hours per week to around-the-clock and from term-time to 365 days per year.

FCC rules do not require even the licensed Educational FM stations to operate in vacation

periods. The number ofundergraduate staff members ranges from a handful to over a hundred.'ome
stations are operated by academic departments as curricular activities or as laboratories, to

provide practical experience for undergraduates; others are encouraged or tolerated by college

administrations as extra-curricular student activities. Funding sources vary from academic

budgets to student activity funds to advertising to contributioris bP sthffRezhbet s. Few salaries

are paid; academic instructors are usually paid out of departmental budgets; occasional student

managers are given stipends; and a few student staffmembers receive financial aid of one sort

or another, tied to participation in. the station's operations.

S. IBS'ember stations are not in the business of sel'ling music'or anythingelse.'hey

are interested in educating America's sons and daughters. 7he use of digitalrecordings,'hough

essential as a practical matter, is merely incidental to their, primary educational purpose.

Operating a radio station offers opportunities to learn by doing. It gives the next generation

many of the skills and abilities essential to success in our society,.including personal
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responsibility and initiative, management skills, business skills, marketing, music, writing and

journalism, engineering, digital communications, digital networking — streaming audio, and a lot

of other extra-curricular knowledge. A generation or so ago a fair percentage of students

matriculated with some of this knowledge already, it having rubbed off from voluntary or

involuntary participation in small family businesses. Today the employment of the parents of a

majority of students — and those students who are themselves employed — is as "salary men," to

appropriate the Japanese term, and the students have no firsthand experience or perspective on

standalone enterprises — what makes them operationally successful and how one conducts

lumself or herself to succeed in such an environment. These are abilities and skills that are not

listed in the course syllabi. USA students and worldwide students are in a critical competition

for world economic productivity.

9. From time-to-time IBS has surveyed its member stations to obtain information

about operating budgets. The most recent survey showed that the average annual operating

budget for campus stations to be about nine thousand dollars per year, but some having annual

operating budgets of only $ 250 or less. All member stations are, as far as IBS is aware,

themselves non-profit and/or parts of non-profit institutions, Most IBS Member academic

institutions are part of local, state, and even federal government (military service academies).

10. Student staffs are typically characterized by relatively short tenure and high

turnover, reflecting the academic environment from which they are drawn, This means in

practice that operational procedures and the like are constantly being relearned by each

successive college generation of students. These factors also place a practical limit on the

complexity ofprocedures and practices that can be passed &om one student generation to the
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next. A few stations even experience discontinuities in operation from one generation of staffers

to the next.

11. As previously intimated, solely student volunteers staff most stations; some

volunteers'articipation tends to be somewhat "laid back." In most stations the depth of staffing

is variable from semester to semester and even within a given semester as examination periods

come and go. The volunteer nature of the staffing means that operations in these stations tend to

be somewhat informal, and it places a practical limit on the number.and intensity of formal

duties that can be imposed on day-to-day operations.

12. Performance of digital recordings by college webcasters benefits the composer

and artists of new music. Most college stations do not program music under rigidly

circumscribed formats dictated from above. A far wider variety of music is played by them than

by their commercial broadcast counterparts. The academically affiliated stations, having young'taffs,naturally present more new music by emerging artists. As emerging artists these

musicians need and desire public exposure. They see presentation by these college stations as

ways to build a following, and they promote themselves by distributing copies of their recordings

and allied promotional materials to such stations. This is a mutually. benefiicial.relationship.

Many college stations, having restricted programming budgets, take advantage of such

promotional disks and other materials, thereby assuring new works and artists ofprompt

exposure.

IBS Relations with the Performine Rights Ori amiizations

13. As alluded to earlier in my testimony, IBS has negotiated licensing agreements

over the past three decades with the performing rights organizations, ~v'z., ASCAP, BMI, and



SESAC. A few member stations report operating under campus-wide licenses negotiated by the

parent academic institutions. The IBS-negotiated licenses are tailored to the distinctive

characteristics of campus stations. The stations'icenses with ASCAP provide for an annual fee

of under $ 300 and for reporting music played on a sampling basis, i.e. during a calendar week

and a further sampling of'a few stations designated annually by ASCAP; the licenses with BMI

provide for an annual fee of under $ 300 and for reporting music played on a sampling basis, i.e.,

72 hours once a year, and the licenses with SESAC contain no reporting requirement.

14. Under the terms of the Small Webcaster Settlement Act of 2002, P.L. 107-321,

IBS and other small webcasters negotiated a nonprecedential rate agreement for October 28,

1998 - December 31, 2004. Those rates and terms were published in the Federal Register, 68

Fed. Reg. 35,008 (June 11, 2003). Subsequently, RIAA, IBS, and Harvard Radio Broadcasting

Co., Inc., negotiated a nonprecedential extension of those rates for 2005. The agreement had

special provisions concerning recordkeeping and reporting, tailored the academically affiliated

noncommercial webcasters'ses and capabilities.

15. The three signatories filed a "Joint Petition for Adjustment of Rates and Terms for

Statutoiy Licenses Applicable to Noncommercial Webcasters Making Eligible Nonsubscription

Transrnissions" with.the Office on August 26, 2004. A copy of that petition is attached as an

exhibit hereto. The Office declined to publish the agreement in the Federal Register, and at that

point the legal situation became contentious among the Office and the parties. Nevertheless,

rates and terms were continued in effect in 2005 by intervening statutory enactment.
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Before the
COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

RECEiVED
llew6@g~ ee o~cpever

In the Matter of

Digital Performance Right in Sound
Recordings and Ephemeral Recordings
for Noncommercial Webcasters
for 2005 and 2006 pursuant to Sections 112

and 114 of the Copyright Act

)
)
)
)
) Docket No. 2004-1 (CARP DTRA4)

)
)
)

JOINT PETITION FOR ADJUSTMENT OF RATES AND TERMS FOR

STATUTORY LICENSES APPLICABLE TO NONCOMMERCIAL

WEBCASTERS MAKING ELIGIBLE NONSUBSCRIPTION TRANSMISSIONS

Pursuant to 17 U.S.C. $ $ 112(e), 114 8'c 803 and 37 C.P.R. f 251.63(b),

SouudExchange, Inc., the nonprofit collective jointly controlled by representatives of

recording artists and sound recording copyright owners, previously designated by the

Librarian of Congress as the sole receiving agent for the collection of royalty payments

made by eligible nonsubscription transmission services pursuant to Sections 112 and 114

of the Copyright Act, and Interco) legiate Broadcasting System, Inc., whose members

include Noncommercial Webcasters'nd Harvard Radio Broadcasting Co., Inc. (licensee

ofWHRB (PM)), (collectively referred to as the "Petitioners"), hereby submit this Joint

' "Noncommercial Webcaster" means a Webcaster that;

(1) is exempt Rom taxation under section 501 of the Internal Revenue Code of

1986 (26 U.S.C. g 501);
(2) has appiied in good faith to the Internal Revenue Service for exemption Rom

taxation under section 50 ), of the Internal Revenue Code and has a commercially

reasonable expectation that such exemption shall be granted; or

(3) is operated by a State or possession or any governmental entity or subordinate

thereof, or by the United States or District of Columbia, for exclusively public purposes.



Petition to advise the Copyright Office of their settlement, of the controversy over the

rates and terms to be established in this proceeding for noncommercial entities making

eligible nonsubscription tnnsmissions and ephemeral phonorecords under statutory

license, Specifically, the Petitioners have reached agreement~ on proposed rates and terms

for the use of sound recordings in eligible nonsubscription transmissions together with

related ephemeral recordings (collectively "Covered Activities") for the 2005 through

2006 statutory license period. Petitioners hereby request thati the Office publish the

attached proposed rates and terms set forth:In Exhibit A for public comment pursuant to

37 C.F.R, $ 251.63(b) in lieu of convening a Copyright Arbitration Royalty Panel

("CARP") to determine rates and terms for the Covered Activities for the years 2005

through 2006,

L BACKGROUND

The Digital Performance Right in Sound Recordings Act of 1995 ("DPRA")

created a new exclusive right "to perform sound recordings publicly by means of a digital

audio transmission." 17 U.S.C. I'06(6), The DP RA limited this right in several

respects, including by the creation of a statiitory license fear pdrfrlrm4ncgs b'y cgrtain

subscription services, 17 U.S.C. $ 114(f). In 1998, the Digital Millennium, Copyright

Act ("DMCA") amended the statutory liicense in Section 'l14 to clarify coverage of

certain categories of transmission services, including services making eligible

nonsubscription transrnissions and new subscription services, See 17 U.S.C. $ 114(d)(2),

It also amended Section 112 to address ephemeral reproductions that facilitate the making

of certain digital audio transmissions, including those pursuant to the statutory license in

Section 114. See 17 U.S C. gg 112(a) 8: (e).



The Copyright Office conducted a CARP proceeding that established royalty rates

and terms for these statutory licenses applicable to eligible nonsubscription services for

the period from October 28, 1998, to December 31, 2002. See Final Rule and Order in

Determination of Reasonable Rates and Terms for the Digital Perfonnance of Sound

Recordings and Ephemeral Recordings, Docket No. 2000-9 CARP DTRA 1&2, 67 Fed

Reg. 45,239 (July 8, 2002) (the "Final Order"). Kith the enactment of the SmaH

Webcaster Settlement Act of 2002, Pub. L. No. 107-321, 116 Stat. 2780 (2002), Congress

authorized SoundExchange to negotiate rates and terms binding on aB copyright owners

and performers and available to noncommercial Hcensees as an alternative to the statutory

rates and terms established in the Final Order. Such rates and terms, however, were not

binding on Noncommercial Webcasters, which were permitted to elect to pay royalties

under the Final Order or the rates and terms adopted pursuant to SWSA.

SoundExchsnge and the noncommercial entities signatory hereto agreed to

alternative rates to those established under the Final Order pursuant to authority granted

under SVSA, and. the parties submitted those rates and terms to the Copyright Office on

May 31, 2003. Those rates and terms were published in the Federal Register on June 11,

2003, and established alternative rates and terms for the period October 28, 1998 through

December 31, 2004. See 68 Fed. Reg. 35,008.

On January 6, 2004, the Copyright Office published a notification of the initiation

of the voluntary negotiation period to establish rates and terms for eligible

nonsubscription transmissions and related epheineral phonorecords for the period 2005

through 2006, 69 Fed. Reg. 689, Pursuant to that notification, parties may submit a

voluntary settlement of rates and terms to the Copyright Office and request that the



Once publish the proposed rates and terms in the Federal Register for public comment.

ld. at 690. "Ifno party with a substantial interest and an intent to participate in an

arbitration proceeding files a conunent opposing the negotiated'ratios atid t~, @e

Librarian may adopt the proposed terms and rates without convening a tCARP]"., Jd.

IL THE PETITIONERS AND THEIR AGREEMENT

The Petitioners have reached agreement on proposed rates hand tenus governing

the use ofsound recordings in Covered Activities for the 2005 thigh 2096 gatutory

license period. Exhibit A to this Joint Petition contains proposed regulations that

implement the agreement. The Petitioners hereby request that the Copyright Qfnce .

promulgate the proposed regulations in Exhibit A.

Each of the Petitioners has a "siguiQcant interest" in the rates aud terms that are .

the subject of the two relevant CARP proceedings within the rriearung of Section 803(a):

of the Copyright Act. 17 U.S.C. f 803(a).

SoundExchange represents as fonows; It is a nonpro6t,organization jointly

controlled by representatives of sound recording copyright pwuers and performing artists

and was established to administer the Section 112 and Section 114;statutory licenses on

behalfof the vast majority of sound recording copyright owners and performers in the

United States. SoundBxchange was the sole collective designated &o receive arid

distribute royalties paid by statutory licensees for the 2003-2004 rate period and one of

two collectives designated to receive and distribute royalties paid by st@tugryilicensees,

during the 1998 through 2002 rate period. SoundExchange*s member record companies

create, manufacture and/or distribute approximately 90/o of all;legitimate Soupd,

recordings produced and sold in the United States.



The?ntercollegiate Broadcasting System, Inc., is a Rhode Island not-for-pro6t

corporation with over nine hundred non-pro6t member radio stations and webcasters

throughout the United States, representing the bulk of the not-for-pro6t educationally

af6liated radio stations/webcasters.

Harvard Radio Broadcasting Co., Inc., is a Massachusetts eleemosynary

corporation, licensee of Station WHRB (FM), Cambridge, Massachusetts.

GI. NONPRECEDENTIAL NATURE OF NEGOTIATED RATES AND

TERMS

SWSA provided that neither the legislation nor any agreement negotiated

pursuant thereto shall "be admissible as evidence or otherwise taken into account in any

administrative, judicial, or other government proceeding involving" the establishment of

royalties or notice and, recordkeeping provisions under Sections 112 and 114. That is, the

rates and terms negotiated pursuant to SWSA were to be considered non-precedentiaL

Because Petitioners are essentially seeking to have the rates and terms that are in effect

for 2004 and which were negotiated pursuant to SWSA pushed forward for an additional

two-year statutory period, they believe the non-precedential effect of those rates should

apply for the 2005-06 rate period and request that the Pederal Register notice announcing

the settlement set forth that it is non-precedential. The rates and terms negotiated by the

Petitioners represent a compromise motivated by extraordinary and unique circumstances

and should not be given any precedential effect whatsoever.
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IV. CONCLUSION

Pursuant to 17 U.S.C. g 112(e), 114 and 803 and 37 C,P.R. $ 251,.63(b), the

Petitioners respectfully request that the Copyright Office publish the rates and terms set

forth in Exhibit A for public comment and thereafter adopt such rates and terms for the

years 2005 and 2006.

Respectfully submitted,

B,W'J-sy
Michele J. Woods P
ARNOLD & PORTER LLP
555 Twelfth St., N.W.
Washington, D.G. 20094
(202) 942-5719
(202) 942-5999 (facgmi,le)

William Malone
James R. Hobson
MILLER AND VAN EATON, P.L.L.C
1155 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036-4320
(202) 785-0600
(202) 785-1234 (facsimile) Counselfor Soundgxchange, Inc.,

Counselfor Intercollegiate Broadcasting
System, Inc. and Harvard Radio
Broadcasting Co., Inc. licensee of SHRB
(FM))

August 26, 2004



Exhibit A

37 CFR Part 263

Rates and Terms for Certain Transmissious and the Making of Ephemeral

Reproductions by Noncommercial Licensees

263.1 GeneraL

{a) Scope. This part 263 establishes rates aud terms of royalty payments for

the public performance of sound recordings in certain digital transmissions by

Noncommercial Webcasters in accordance with the provisions of 17 U.S.C. 114, and the

making of certain ephemeral recordings by Noncommercial Webcasters in accordance

with the provisions of 17 U.S.C. 112(e), during the License Period.

(b) Legal compliance. Noncommercial Webcasters relying upon the statutory

licenses set forth in 17 U.S.C. 112 aud 114 shall comply with the requirements of those

sections, the rates and terms of this part and any other applicable regulations.

{c) Relationship to voluntary agreementz. Notwithstanding the royalty rates

and terms established in this part, the rates and terms of any license agreements entered

into by sound recording copyright owners and Noncommercial Vebcasters making

digital audio trsnsmissions of sound recordings or ephemeral recordings shall apply in

lieu of the rates and terms of this part to transmissions or recordings within the scope of
such agreements.

263.2 Definitions.

For purposes of this part, the following defmitions shaH apply:

(a) Aggregate Tuning Hours means the total hours ofprogramming that a

Noncommercial Webcaster has transmitted during the relevant period to aH listeners

within the United States over the relevant channels and stations, and from any archived

programs, that provide audio programming consisting, in whole or in part, of eligible

nonsubscription transmissions, less the actual running time of any sound recordings for

which the Noncommercial Webcaster has obtained direct licenses apart, from 17 U,S.C.

114(d)(2) or which do not require a license under United States copyright law. By way
. of example, if a Noncommercial Webcaster transmitted 1 hour of programming to 10

simultaneous listeners, the Noncommercial Webcaster's Aggregate Tuning Hours would

equal 10. If three minutes of that hour consisted of transmission of a directly licensed

recording, the Noncommercial Webcaster's Aggregate Tuning Hours would equal 9

hours and 30 minutes. As an additional example, ifone listener listened to a

Noncommercial Webcaster for 10 hours (and none of the recordings transmitted during

that time was directly licensed), the Noncommercial Webcaster's Aggregate Tuning

Hours would equal 10.



(b) Broadcavter Simulcast means a simultaneous Internet transmission or

retransmission of an over-the-air terrestrial AM or FM radio broadcast, including one

with previously broadcast programming substituted for programming fpr which requisite

licenses or clearances to transmit over the Internet have not,beep obtained and one with

substitute advertisements, where such Internet transmission d'or setrans~ission is made by

a Noncommercial Vfebcaster thatewns or operates the over;the-air radio station making

the AM or PM broadcast.

(c) Copyright &oner is a sound recording copyright owneriwho is entitled to .

receive royalty payments zuade under this part pursuant to the statutory licenses under 17

U,S.C. 112(e) or 114.

(d) Ephemeral Recording is a phonorecord created for the purpose of
facilitating a transmission ofa public perforiuance of a sound recopying for thy purpose

of facilitating a transmission of a public performance of a spun/ reposing, under a

statutory license in accordance with 17 U.S.C. 114(f), and subject to the limitations

specified in 17 U.S.C. 112(e).

(e) Incidental Perfonnance is a Perfonnance thirst both:

(1) makes no more than incidental use of sound ~recqrdipgs,including,

but not limited to, brief musical transitions in and out of commercials or program

segments, biief performances during news, talk, sports and business

programming, briefbackground performances during disk jockey announcements,

briefperformances during commercials of60 seconds or leSs in diuatiqn, qr beef,
performances during sporting or other public events; and

(2) other than ambient music that is background at a public event, does

not contain an entire sound recording and does not feature a particular sound

recording ofmore than 30 seconds (as a sound recording used ss a,theipe song is

featured).

{f) License Period means the period commencing on January 1, 2005 and

ending on December 31, 2006.

{g) Listener is a player, receiving device or other point receiving snd.

rendering a transmission of a public performance of a sound recordings made by a

Licensee, irrespective of fhe number of individuals present to hear the transmission,

(h) Honcotntnercial Educational Entity or NEE is a Noncommercial

Webcaster that is directly operated by, or is affiliated with and of5cially sanctioned by,

and the digital audio transmission operations ofwhich are, during the course of the year,

staffed substantially by students enrolled at, a domestically accredit'ed primary or

secondary school, college, university or other post-secondary degree-granting, educational

institution, but that is not a "public broadcasting entity" (as defined in 17 U.S.C. 118(g))



qualified to receive funding from the Corporation for Public Broadcasting pursuant to the

criteria set forth in 47 U,S.C. 396.

(i) Noncommercial 8'ebcaster means a Webcaster that—

(1) is exempt from taxation under section 501 of the Internal Revenue

Code of 1986 (26 U.S.C. 501);

(2) has applied in good faith to the Internal Revenue Service for

exemption Rom taxation under section 501 of the Internal Revenue Code and has

a commercially reasonable expectation that such exemption shall be granted; or

(3) is operated by a State or possession or any governmental entity or

subordinate thereof, or by the Umted States or District of Columbia, for

exclusively public purposes.

(j) Performance is each instance in which any portion of a sound recording is

publicly performed to a hstener by means of a digital audio transmission or

retransmission (e.g., the delivery of any portion of a single track from a compact disc to

one listener) but excluding the following:

(1) a performance of a sound recording that does not require a license

(e,g., the sound recording is not copyrighted);

(2) a performance of a sound recording for which the Noncommercial

Webcaster has previously obtained a license Rom the copyright owner of such

sound recording; and

(3) an Incidental Performance.

(k) Performers means the independent administrators identified in 17 U.S.C,

114(g)(2)(B) and (C) and, the parties identified in 17 U.S.C. 114(g)(2)(D).

(1) fVebcasrer means a person or entity that has obtained a. compulsory license

under section 112 or 114 and the implementing regulations therefore to make eligible

nonsubscription transmissions and ephemeral recordings.

263.3 Election for payment of royalty rates available to Noncommercial
Webcasters under section 263.4.

(a) General, A Noncommercial Webcaster may elect to be subject to the rates

and terms set forth in section 263,4 by complying with the procedures set forth in

263,3(b).

(b) Efecrion process, A Noncommercial Webcaster making digital audio

transmissions of sound recordings that wishes to elect for the first time to be subject to



the rates and terms set forth in section 263,4 in lieu of the rates anal terms;set forth in

section 263.5 for the License Period shall submit to SoundBxctumge, tnc.;a completed

and signed election form (available on the SoundExchangy web site al

http://www.soundexchange.corn) by no laterthan,, [Copyright Office to

insert the date that would be 30 days after publication of these ~tps apd ferrps ip thp

Federal Register]; provided, however, that any Noncommercial Webcaster that has

previously elected to pay royalties under the rates and terms published in the federal,

Register on June 1 1, 2003, 68 Fed. Reg. 35008, need not file a'new election with

SoundBxchange. Notwithstanding the preceding sentenc~;

(1) if a Noncommercial Webcaster has Not gregouply ~ge digitsjl

audio transmissions of sound recordings under the jectton l 14, statutory license or

ephemeral phonorecords under the section 112 statutory license, then the

Noncommercial Webcaster may make its election by no later than the first date on

which it would be obligated under these Rates and Terms to make a royalty

payment for the use of sound recordings under the Section ) 12, or 114 statutory

license; and

(2) a NEB may make its election by the latter'((i) 45 days after the

month in which the Noncommercial Webcaster Qrst made y, digital audio

transmission of a sound recording under statutory license or (ii) the Grst day of the

calendar quarter fol!owing the quarter in which the NBB commenced digital audio

trausmissions of sound recordings under statutory license.
~

(c) Ejffect ofelection or nonelection.

(1) Election. 1f a Noncommercial WeboastCr timely elects under

section. 263.3(b) to be covered by the rates and tertris set forth in scctipn 263 A,

then the Noncommercial Webcaster shall thereafter, be,obligated to pay royalties

under and comply with the provisions ofsection 2tj3.4~thrrIuglt thy remainder of,

the License Period, provided that such Nonconnnercial Webcaster continues to

meet the conditions for eligibility as a NoncoaunerIpiall Wejbcapter&

(2) Nonelection. A Noncommercial Wcbcaster that does not make a

timely election under secbon 263.3(b) shaQ pay royalties as otherwise provided

under section 263.5 for the License Period.

(d) Proofofeligibility. A Noncommercial Webcaster that,makes an election

pursuant to section 263.3(b) shall make available to Sound'BxchaiIge, within 30 days after

SoundBxchange's written request at any time during the 3,years fqHo~g such election,

suf5cient evidence to support its eligibility as a Noncommercial Webcaster and, if,
applicable, as an NBB. Any proof of eligibility provided hereunder shall be provided

with a certification signed by the chief executive officer of the Noncommercial

Webcaster, or other person with similar management authority over the Noncommercial

Webcaster, certifying that the information provided is accurate and thy pqrsori signing is

authorized to act on behalf of the Noncommercial Webcaster.
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(e) Limitation on participation in certain CARP proceedings. A

Noncommercial Webcaster that elects to be subject to the rates and terms in section 263.4

agrees that it has elected those rates and terms in lieu ofparticipating in a copyright

arbitration royalty panel ("CARP") proceeding to set rates and terms for the License

Period and in lieu of any different rates and terms that may be determined through su.ch a

CARP proceeding. Once a Noncommercial Webcaster has elected the rates and terms in

section 263.4, it shall be prohibited from participating in any such CARP proceeding for

the License Period.

263.4 Royalty fees for public performances of sound recordings and for ephemeral

recordings for Noncommercial%'ebcasters electing under section 263.3(b).

(a) Minimum annualfeesfor Noncommercial Webcasters electing under

263,3(b),

(1) NEEs transmitting a single channel. Except as provided in section

263A(a)(3) and subject to section 263A(b), each NBE shall pay a nonrefundable

minimum annual fee of $500 for each year of the License Period, except in the

case of an NEE (i) that is, or is affiliated with, an educational institution with

fewer than 10,000 enrolled students or (ii) where substantially all of the

programming transmitted by such NEE is reasonably classified as news, talk,

sports or business programming, in which case the minimum annual fee shall be

$250, The minimum annual fee is not proratable and shall. be due in its entirety

for all or any portion of a year in which the NEE makes a Performance bf a sound

recording under the section 114 statutory license.

(2) Other Noncommercial Webcasters transmitting a single channel.

Except as provided in section 263.4(a)(3) and subject to section 263.4(b), each

Noncommercial Vfebcaster that is not an NEE shall pay a nonrefundable

minimum annual fee of$500 for each year of the License Period, except in the

case of a Noncommercial Webcaster where substantiaQy all of the programming

transmitted by such Noncommercial Webcaster is reasonably classified as news,

talk, sports or business programming, iu. which case the minimum annual fee shall

be $250. The minimum annual fee is not proratable and shall be due in its

entirety for all or any portion of a year in which the Noncommercial %'ebcaster

makes a Performance of a sound recording under the section 114 statutory license.

(3) Noncommercial 0ebcasters transmitting multiple channels.

Notwithstanding Sections 263.4(a)(1) or (2}, the nonrefundable minimum annual

fee shall be $500 for each year of the License Period for any Noncommercial

Vlebcaster that makes a Performance of a sound recording on inore than one

channel or station ofprogramming; provided that—

(i) if the Performances of sound recordings over any channels

or stations in excess of one consist only of Incidental Performances, then



the nonrefundable minimum annual fee shall be as provided in Sections

263.4(a)(1) or (2) as applicable;

(ii) ifsubstantially all of the progranuning on all of a

Noncommercial Webcaster's channels and statiqns js rqasopabjy c/assjfLeg

as news, talk, sports or business programming, then the minimum annual

fee for such Noncommercial Webcaster shall be $250;

(iii) ifa Noncommercial Webcaster that owns or.operates

multiple over-the-air terrestrial AM or FM radio stations offers mare than

one Internet channel or station on which substantially all of the

programming consists ofBroadcaster Simulcast', tQen~

(A) a nonrefundable minimum annual fee otherwise

determined in accordance with this section 263.4(a)(3) shall extend

to only three such Internet channels qr stptiops qQeqng
Broadcaster Simulcasts, as well as associated Internet-only
channels (subject to section 263.4(c));

(B) additional nonrefundable minimum annual fees

shall be payable under this Section 263.4(a)(3) for additional

groups ofup to three Internet channels or stations offering,
Broadcaster Simulcasts, as well as aasocjated Interact-only
channels (subject to section 263 A(c));

(C) each such group ofup to three such Internet

channels or stations, as well as associated Internet-only channels

(subject to section 263A(c)), shall be treated as a separate
Noncommercial Webcaster for purposes of sections 263.4(a)(3)(ii),

(b) and (c);

(D) all such channels or stations offering Broadcaster

Simulcasts in a group shall be treated as a single channel or station

for purposes of section 263A(c);

(8) any additional channels or stations considered with

the group for purposes of section 263.4(c) shall also be considered

with the group for purposes of section 263.4(b); an)

(F). accordingly, the Noncommercial Webcaster may
offer two additional Internet-only channels or s}ations with each

group ofup to three channels or stations, offering Broadcaster
Simulcasts without triggering payments under section 263A(c}(2),

but all of such channels or stations (up to a total of five) shall be

considered together for purposes ofdetermining whether the,
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Noncommercial Webcaster exceeds the 146,000 Aggregate Tuning

Hours threshold in section 263.4(b); and

(iv) for purposes of determining the number ofchannels or

stations of programming offered by a Noncommercial Webcaster, an

"archived program" (as defined in 17 U.S.C. 114(j)(2)) that complies with

the conditions in 17 U.S.C. 114(d)(2)(C)(iii)(I) and (11) shall not be

considered a separate channel or station ofprogramming except in the

case of a Noncommercial Webcaster that exclusively makes digital audio

transmissions of archived programming.

(v) The minimum annual fee is not proratable and shall be due

in its entirety for all or any portion of a year in which the Noncommercial

Webcaster makes a Performance of a sound recording under the section

114 statutory license.

Usagefeesfor Noncommercial 8"ebcasters making election under

(1) In General. Subject to section 263A(c)„ the nonrefundable

minimum annual fee payable under section 263 4(a) for each year of the License

Period shall constitute full payment for digital audio transmissions totaling not

more than 146,000 Aggregate Tuning Hours per month. If in any month during

the License Period a Noncommercial Webcaster makes digital audio

transmissions of sound recordings under statutory license in excess of 146,000

Aggregate Tuning Hours, then the Noncommercial Webcaster shall pay additional

usage royalties for those digital audio transmissions in excess of 146,000

Aggregate Tuning Hours at the following rates, subject to the election provided in

section 263,4(b)(2):

(i) $0.0002176 (,02176It!) per Performance; or

(ii) $ .00251 (.251$) per Aggregate Tuning Hour„except in the

case of channels or stations where substantially all of the programming is

reasonably classified as news, talk, sports or business programming„ in

which case the royalty rate shall be $,0002 (.02$) per Aggregate Tuning

Hour.

For the avoidance ofdoubt, a Noncommercial Webcaster shall calculate its

Aggregate Tuning Hours of digital audio transmissions each month and shall pay

any additional royalties owed for such month as provided above in this section

263.4(b), but the Noncommercial Webcaster shall not owe any additional

royalties for any subsequent months until such time as the Noncommercial

Webcaster again exceeds the 146,000 Aggregate Tuning Hour threshold during a

given month,



(2) Election ofPer Performance or~gate 1hning Hour Rate. The

first time a Noncommercial Webcaster is required to pay usage royalties under

section 263.4(b)(1) durmg the License Period, the Npncpnuperrial We)+pter,

shall notify SoundBxchange in writing on a form to be made available by .

SoundExchange of the method that it shall use to calculate its liability under

section 263A(b)(1) for the remainder of the License Period, if any. Specifically,

the Noncommercial Webcaster shall make an election to cajculste royyltiep oi1

either a Performance basis as set forth in section 263.4(b)(1)(i) or an Aggregate

Tuning Hour basis as set forth in section 263.4(b)(l)(ii) Thus, for,example, s,

Noncommercial Webcaster may not in one month when its digital audio

transmissions exceed 146,000 Aggregate Tuning Hqurs,calculate its usage

additional royalties based on the Performance roIyaliIy apd iq. another rrtonth when

its digital.audio trsnsmissions exceed 146,000 Aggregate Tuning Hours calculate

its additional royalties based on the Aggregate Tuning Hour royalty.

(c) Feesfor more Chan three channels ofprogrammingfor Noncommercial

fYebcasters electing under 263.3(b). Subject to section,26$ .4(y)(3)(iii), if in any year of

the License Period a Noncommercial Webcaster makes digital audio transmissions of

sound recordings on more than three channels or stations ofprogramming, then—

(1) the Noncommercial Webcaster shall by written notice to

SoundExchange at the time of its first payment for each year of the License

Period or its inception of its first channel or station jn excess of three, whichever

is later, designate three channels or stations for which the nonrefundsble

minimum annual fee payable under section 263,4(a)(3), and any additional usage

royalty payments under section 263.4(b), shall constitute full payment; and

(2) the Noncommercial Webcaster shall pay royalties for all its digital

audio trsnsmissions of sound recordings under statutory license oyer its other

channels and stations at the statutory rates for djgital agio,,transmissions made by

commercial eligible nonsubscription transmission services at such time (i.e., the

successor to the rates set forth for 2003-2004 in section 262.3), provided that—

(i) the Noncommercial Webpastpr stiall~ not be required to

make any minimum annual payments that otherwise apply.to commercial.

eligible nonsubscription transmission services;

(ii) the nourefundable minimum ianqual ~fee payable under

section 263.4(a){3) shall not be creditable toward such payments for its

other channels and stations;

(iii) such payments for its other channels and stations shall be

due at the times provided in section 263i6(b) ratheiI than any different

times otherwise applicable to couunercial eligible tlonIIubsprilItioq

transmission services, except that if the statutory rate for digital audio

transmissions made by commercial eligibIe nonsubscription transmission



services has not then been determined, such payments for its other

channels and stations shaH be due 45 days following the month in which

the statutory rate is determined; and

(iv) the Noncommercial Webcaster shall comply with other

terms relating to royalty payments that otherwise apply to commercial

eligible nonsubscription transmission services (e.g., terms concerning any

election among payment options, as set forth in part 262).

For the avoidance ofdoubt, by operation ofSection 263.4(a)(3), when a

Noncommercial Webcaster that owns or operates multiple over-the-air terrestrial

AM or FM radio stations offers more than one Internet channel or station on

which substantially all of the programming consists ofBroadcaster Simulcasts: (i)

such Broadcaster Simulcasts shall in no event be subject to the statutory rates for

digital audio transmissions made by commercial eligible nonsubscription

transmission services, and (ii) only programming offered on Internet-only

channels or stations in excess ofhvo that maybe associated with a group ofup to

three channels or stations offering Broadcaster Simulcasts may be subject to that

statutory rate as provided in this section.

(d) Payment in lieu ofproviding reports ofusefor Noncomeercial Webcaster

electing under 269.3(b).

(I) No obligation toprovide reports ofuse, Notwithstanding any

other reguhtions adopted by the Librarian of Congress or the Copyright Of5ce, a

Noncommercial Webcaster making an election under section 263.3(b) shall not be

required to provide reports ofuse ofsound recordings to SoundExchsnge for the

License Period. The payment required by section 263A(d)(2) is intended to

facilitate SoundExchange's ability to collect or otherwise acquire substitute data

on which to base distributions to Copyright Owners and Performers ofpayments

made by Noncommercial Webcasters, although SoundExchange shall be under no

obligation to spend such payments in any particular way or to collect or otherwise

acquire any particular data by any particular means. Subject to section 263.6(h),

SoundExchange may base its distributions to Copyright Owners and Performers

ofpayments made by Noncommercial Webcasters on any data or methodology

determined by its board ofdirectors.

a

(2) Payment in lieu ofreports ofuse. A Noncommercial Webcaster

making an election under section 263.3(b) shall, in addition to the nonrefundable

minimum annual fees paid for each year of the License Period, pay an additional

payment of$25 for each year of the License Period in lieu of the provision of

reports ofuse of sound recordings. The payment due under this section

263.4(d)(2} shall be due at the time minimum annual fees are paid under section

263.4(a).



(3) Participation in 1'ask Force. The task force created pursuant to

Section 7(b) of the May 31, 2003 noncommercial ~beast~ agreement,

negotiated under the Small Webcaster Settlement Act of2002 and published in

the Federal Register on June 11, 2003 (68 Fed. Reg. 35,008), shall continue to be

obligated to use reasonable efforts to work with SoundBxchange to determine

data fields and report formats and recommend policies, procedures and systems

for the delivery of electronic reports of use of sound recordings to

SoundExchange sufficient to permit SoundBxchange, beginning in 2007, to

distribute the royalties paid by Noncommercial Webcasters to those Copyright

Owners and Performers whose sound recordings are transmitted by
Noncommercial Webcasters based on data reportedlby pr qn byhal(ofi

Noncommercial Webcasters. In the absence of substantial Icons~us among the:

Noncommercial Webcasters concerning the membership ofsuch task force, each

Noncoinmercial Webcaster shall be obligated to us& reasonable efforts to do the

foregoing.

(e) Ephemeral Recordings. The royalty payable under 17 U.S,C. 112(e) for

the making of any reproductions of a phonorecord during the License Period„and, usga

solely by a Noncommercial Webcaster making an election under sectipn 263.3(b) to

facilitate transrnissions for which it pays royalties as and when provided in this section

263.4(a)-(c) shall be deemed to be included within, and to eo&prise 8.8%,percent of,. the.

Noncommercial Webcaster's royalty payments under section 263,4(a)-,(c).

(I) Reporting. Bach Noncommercial Webcaster making digital audio

transmissions in excess of 146,000 Aggregate Tuning Hours in any month shall report its

Aggregate Tuning Hours ofdigital audio transmissions to SouudBIxchpage in,a m,ontIily,

statement ofaccount to be filed under section 263.6. Bach,Noncommercial Webcaster

having a statutory hcense during the License Period and not making digital audio

transmissions in excess of 146,000 Aggregate Tuning Hours in any month shall so certify

in the statement of account accompanying its first payment following &he hand,,of i0.

calendar year within the License Period, including the payment of,any minimum annual .

fees; if any. For the avoidance ofdoubt, the statements of account filed by a,
Noncommercial Webcaster for the years 2006 and 2007 (with the payment of each year'

minimum annual fee) shall state that the Nonconunercisl Vfebraster did not exceed

146,000 Aggregate Tuning Hours in any month of2005 or 2006, as the case may be, if
true. A Noncommercial Webcaster whose transmissions exceeded 14$,000 Aggregate

Tuning Hours in some, but not all, months of a given calendar,year during the License

Period shall not be required to certify its Aggregate Tuning Hours in the statement of
account accompanying its first payment following the end of that yeas but shall only be,
required to report its Aggregate Tuning Hours in the statement(s) of account submitted

for those months in which its Aggregate Tuning Hours exceeded 146,000
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263.5 Fees for Noncommercial Webcasters not making an election under section

263.3(b).

(a) General. The foQowing rates and terms shall apply to Noncommercial

Webcasters not making sn election under 263.3(b),

(b) Minimum Annual Fee. A Noncommercial Webcaster not making an

election under section 263.3(b) shall pay a nonrefundable, nonprorated minimum annual

fee of $500 for each year of the License Period during which the Noncommercial

Webcaster makes digital audio transmissions of sound recordings or ephemeral

phonorecords under statutory license.

(c) Perfonnance Fees. A Noncommercial Webcaster not making an election

under section 263.3(b) shall pay the following fees for the making of digital audio

transmissions of sound recordings:

(I) for Broadcast Simulcasts, a royalty of $0.0002 (.02$) per

Performance;

(2) for other Internet transmissions, including up to two side channels

of programming consistent with the mission of the station, a royalty of $0.0002

(.02$) per Performance; and

(3) for Internet transmissions on other side channels ofprogramming,

a royalty of $.0007 (.07)) per Performance.

(d) Zphenieral Fees. For the making of any number of ephemeral recordings

to faciTitate the Internet transmission of a sound recording, a Noncommercial Webcaster

shall pay an additional section 1 12(e) royalty equal to 8.8% of the Performance royalty

liability calculated under Section 263.S(c).

263.6 Terms for making payment of royalty fees and statements of account,

(a) Timing ofpaymeni ofminimum annualfees. The nonrefbndable minimum

annual fee for each year of the License Period shall be due by January 31" ofsuch year;

provided, however, when a Noncommercial Webcaster has not previously made digital

audio transmissions of sound recordings under the section 114 statutory license, the

Noncommercial Webcaster may make its first payment of a nonrefundable minimum

annual fee within 45 days following the month in which the Noncommercial Webcaster

commences digital audio transmissions of sound recordings under the section 114

statutory license, except in the case of a NEB making an election under section 263.3(b),

which may pay its minimum annual fee at the time its election is due under 263.3(b)(2).
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(b) Timing ofpayment ofotherfees, Any payments,due under sections

263A(b) or (c) or 263.5 shall be due 45 days 'following the month in which the liability

accrues.

(c) Remittance. Payments ofall amounts due under, this Part 263 shall be
made to SoundExchange, Inc. and shall under no circumstapcey be refundable, Payments

shall be accompanied by the statement ofaccount required under section 263.6(g).

(d) Continuing obligation to pay. Ifstatutory rates and terms for 'oncommercialWebcasters for the period beginning January 1, 2007,,have not been
established by December 31, 2006, then Noncommercial Webcasters shall continue to

make payments at the rates established under this part 263 Sr the I„icense gerjod,until
such successor rates and terms are established. Such interim royalties shall be subject to

retroactive adjustment based on the final successor rates. Any overpayment shall be fully

creditable to future payments, and any underpayment shall be paid iwitlnn 45 days after

establishment of the successor rates and terms, except as may otherwise be provided in

the successor terms.

(e) Late payments. A Noncommercial Webcaster shall;pay, a late fee of
0.75% per month, or the highest lawful rate, whichever is lower, far any payment
received by SoundBxchange after the due date. Late fees shall accrue troru thy due date

until payment is received by Soundaxchange. Such late fees shall be without prejudice

to other remedies ofcopyright owners.

(I) Adjustment ofschedule ifthispart not adopted until, after January l, $00$.

If the rates and terms established in this part 263 are not adopted i' final rule until after

January 1, 2005, then any initial payments due hereunder shall be due by tlie later, of the,
date set forth in this part 263 or 45 days following the publication of this part 263 in the

Federal Register.

(g) Statements ofaccount. To the extent a stateinent of account is required
unde'r this part 263, the Noncommercial Webcaster shall complete and submit the

statement of account prepared by SoundExchange for Noncommercial Webcasters and

made available on its web site located at htto://soundexchanae.corn. A statement of
account shall include only the following information:

(1) Such information as is necessary to calculate the accompanying

royalty payment, and, in the case ofNoncommercial Webcasters paying royalties

under 263.5, if uo payment is owed for the month, to calculate any portion of the

minimum fee recouped during the month;

(2) The name, address, business title, telephone punibeit, fapsizpiie,

number, electronic mail address snd other contact information of the individual or

individuals to be contacted for information or questions concerning the content of
the statement of account;
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(3) The handwritten signature of:

(i) The owner of the Noncommercial Webcaster or a duly
authorized agent of the owner, if the Noncommercial Webcaster is not a

partnership or a corporation;

(ii) A partner or delegee, if the Noncommercial Webcaster is a

partnership; or

(iii) An officer of the corporation, if the Noncommercial
Webcaster is a corporation,

provided, however, that a student.may not sign a statement of account for a NEE.

(4) The printed or typewritten name of the person signing the

statement of account;

(5) The date of signature;

(6) lf the Noncommercial Webcaster is a partnership or a corporation,

the title or oQicial position held in the partnership or corporation by the person

signing the statement of account;

(7) A certification of the capacity of the person signing; and

(8) A statement to the following effect:

"1, the undersigned owner or agent of the Noncommercial
Webcaster, or officer or partner, if the Noncommercial Webcaster
is a corporation or partnership, have examined this statement of
account and hereby state that it is true, accurate and complete to

my knowledge after reasonable due diligence."

(h} Distribution ofPayments.

(1) SoundExchange shall distribute royalty payments directly to

Copyright Owners and Performers, according to 17 U.S.C. 114(g)(2); provided

that SoundExchange shall only be responsible for making distributions to those

Copyright Owners and Performers who provide it with such information as is

necessary to identify and pay the correct recipient of such payments.
SoundExchange shall distribute royalty payments on a basis that values all

performances by a Noncommercial Webcaster equally based upon the information

obtained by SoundExchange for the distribution of royalty payments; provided,

however, Performers and Copyright Owners that authorize SoundExchange may

agree with SoundExchange to allocate their shares of the royalty payments made

by any Noncommercial Webcaster among themselves on an alternative basis.
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Parties entitled to receive payments under 17 U.S.G 114(g)(2)imay agree with
SoundBxchange upon payment protocols to be used by,SoundHxchange that:
provide for alternative arrangements for the payment ofroyalties consistent with,
the percentages in 17 U.S.C. 114(g)(2).

(2) SoundBxchange shall inform the Register ofCopyrights of:

(i) Its methodology for distributing royalty payments to

Copyright Owners and Performers who have not themselves authorize it,,

(hereinafter "nonmembers"), and any amendments thereto, within 60 days
of adoption and no later than 30 days prior to the first distribution to

Copyright Owners and Performers of any royalties disttibuted pursuant to

that methodology;

(ii) Any written complaint that SoundBxchange receives Rom a
nonmember concerning the distribution of royalty payments, within 60

days of receiving such written complaint; and

(iii) The final disposition by SoundExchauge of any complaint
specified by paragraph (h)(2)(ii) of this section, within 60 days of such
disposition.

(3) SoundExchange may request that the Register of Copyrights
provide a written opinion stating whether its methodology for distributing royalty
payments to nonmembers meets the requirements of this sectioii.

(i) Permitted Deductione. SoundExchange may deduct from the payments
made by Noncommercial Webcasters under sections 263.4 and 263.5, prior to the

distribution of such payments to any person or entity entitled thereto, all incurred costs

permitted to be deducted undei'7 U.S.C. 114(g)(3); provided, however, that any,party,
entitled to receive royalty payments under 17 U.S.C. 112(e) or 1114(g) tnag agree to'enuitSoundBxchange to make any other deductions.

(j) Retention ofRecords. Books and records of a Noncommercial Webcaster

and SoundExchange relating to the payment, collection andi distribtition of royalty
payments shall be kept for a period ofnot less than 3 years.

263.7 Confidentiality.

For purposes of this part, "Con6dential Information" shall mean nonpublic information .

contained in a statement of account necessary to calculate liability under tlM starry
license. SoundExchange shall not disclose Confidential Information in a manner that

reveals the identity of the service providing the Con6dentiall Inforrhaticn; provided,;
however, that SoundExchange may disclose Confidential Information that reveals the

identity of the service providing the Confidential Information as part of aa, audit,,
CARP or other legal proceeding, to comply with legal obHgations generally, and to any:
sound recording copyright owner or performer entitled to receive statutory royalties.
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Sound recording copyright owners and performers shall not publicly disclose such
Confidential Information other than for enforcement purposes or sell any Confidential

Information to a third party. SoundExchange and sound recording copyright owners and

performers shall implement procedures to safeguard all Confidential Information using a

reasonable standard of care, but in no event less than the standard of care used to

safeguard their own confidential information.

263.8 Verification of statements of account,

(a) General. This section prescribes procedures by which SoundExchange

may verify the royalty payments made by a Noncommercial Webcaster.

(b) Frequency ofverification. SoundExchange may conduct a single audit of
a Noncommercial Webcaster, upon reasonable notice and during reasonable business

hours, during any given calendar year, for any or all of the prior 3 calendar years, but no

calendar year shall be subject to audit more than once.

(c) Notice of intent to audit. SoundExchange must file with the Copyright
Office a notice of intent to audit a particular Noncommercial Webcaster, which shall,

within 30 days of the filing of the notice, publish in the Federal Register a notice
announcing such filing, The notification of intent to audit shall be served at the same

time on the Noncommercial Webcaster to be audited. Any such audit shall be conducted

by an independent and qualified auditor identified in the notice, and shall be binding on

all parties.

(d) Acquisition and retention ofrecords. The Noncommercial Webcasfer

shall use commercially reasonable efforts to obtain or to provide access to any relevant

books and records maintained by third parties for the purpose of the audit and retain such

records for a period ofnot less than 3 years, SoundExchange shall retain the report of the

verification for a period of not less than 3 years,

{e) Acceptable verification procedure, An audit, including underlying
paperwork, which was performed in the ordinary course ofbusiness according to

genera0y accepted auditing standards by an independent and qualified auditor, shall serve

as an acceptable verification procedure for all parties with respect to the information that

is within the scope of the audit.

(f) Consultation. Before rendering a written report to SoundExchange,

except where the auditor has a reasonab'le basis to suspect fraud, and disclosure would, in

the reasonable opinion of the auditor, prejudice the investigation of such suspected fraud,

the auditor shall review the tentative written findings of the audit with the appropriate

agent or employee of the Noncommercial Webcaster being audited in order to remedy

any factual errors and clarify any issues relating to the audit; provided that the

appropriate agent or employee of the Noncommercial Webcaster reasonably cooperates

with the auditor to remedy promptly any factual errors or clarify any issues raised by the

audit.
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(g) Costs ofthe verification procedure. SoundBxchange shall pay,the cost of
the verification procedure, unless it is finally determined that there was an underpayment

of 10'/o or more, in which case the Noncommercial Webcaster shall, iii addition to paying
the amount of any underpayment, bear the reasonable costs iof the verifiication.procedure.

263.9 VeriTication of royalty payments.

(a) GeneraL This section prescribes procedures by which any Copyright

Owner or Performer may verify the royalty payments made by SoundBxchange;

provided, however,'hat nothing contained in this section shall apply to situations where a

Copyright Owner or a Performer and SoundBxchange have agreed as to proper

verification methods.

(b) Frequency ofverification. A Copyright Owner or a,Perfoaper,may
conduct a single audit of SoundExchange upon reasonable notice and during reasonable

business hours, during any given calendar year, for any or all of the prior 3 calendar

years, but no calendar year shall be subject to audit more than once.

(c) Notice ofintent to audit. A Copyright Owner oq Performer must file with

the Copyright Office a notice of intent to audit SouudExchgnge, which shaH, within 30

days of the filing of the notice, publish in the Federal Register a notice announcing such

filing. The notification of intent to audit shall be served at the same time on

SoundBxchange. Any such audit shall be conducted by an independent and qualified

auditor identified in the notice, and shall be binding on all Copyright Owners and

Performers.

(d) Acquisition and retention ofrecords. SonndBxcharige shall use

commercially reasonable efforts to obtain or to provide lacct:ss lo any rj:leant~books and,

records maintained by third parties for the purpose of the audit and retain suoh records for

a period ofnot less than 3 years. The Copyright Owners or Performer rpqupstipg the,
verification procedure shall retain the report of the verification for a perio ofnot less

than,3 years,

(e) Acceptable verification procedure. An a'udice, including underlying

paperwork, which was performed in the ordinary course ofbusInest aqoorging to,

generally accepted auditing standards by an independent and qualified auditor, shall serve

as an acceptable verification procedure for all parties with respect to the informatIon that

is within the scope of the audit.

(f) Consuitation. Before rendering a written repoit,to a Copyright Owner or

Performer, except where the auditor has a reasonable basis to suspect &aud and

disclosure would, in the reasonable opinion of the auditor, prejudice the investigation, of
such suspected &aud, the auditor shall review the tentative written findings of the audit

with the appropriate agent or employee of SouudBxchaege in order to remedy, auy factual

errors and clarify any issues relating to the audit; provided that,the,appropriate agent or

employee ofSoundExchange reasonably cooperates with the auditor to remedy promptly

any factual errors or clarify any issues raised. by the audit. i
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(g) Costs ofthe verification procedure. The Copyright Owner or Performer

requesting the verification procedure shall pay the cost of the procedure, unless it is

Qnally determined that there was an underpayment of 10% or more, in which case

SoundBxchange shall, in addition to paying the amount of any underpayment, bear the

reasonable costs of the verification procedure.

263.10 Unclaimed funds.

lf SoundBxchange is unable to identify or locate a Copyright Owner or Performer who is

entitled to receive a royalty payment urider this part, SoundExchange shall retain the

required payment in a segregated trust account for a period of 3 years from the date of

payment. No claim to such payment shall be vaHd after the expiration of the 3-year

period. After the expiration of this period, SoundExchange may apply the unclaimed

funds to offset any costs deductible under 17 U.S.C. 114(g}(3). The foregoing shall apply

notwithstanding the common law or statutes of any State.

263.11 Default,

If a Noncommercial Webcaster fails to comply with the conditions of the statutory

licenses set forth in 17 U,S.C, 112 and 114, this part and any other applicable regulations,

then a sound recording copyright owner or its agent may give written notice to the

Noncommercial Webcaster that, unless the breach is remedied within thirty days from the

date of notice and not repeated, the Noncommercial Webcaster's authorization to make

public performances and ephemeral reproductions under this patt will be automatically

terminated. Such termination renders any public performances and ephemeral

reproductions as to which the breach relates actionable as acts of infringement under 17

U.S.C. 501 and fully subject to the remedies provided by 17 U,S.C, 502-506 and 509.
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TESTIMONY
of

MICHAEL PAPISH

on behalfof
HARVARD RADIO BROADCASTING CO., INC.

Curriculum Vitae

I am currently the Treasurer of Harvard Radio Broadcasting Co., Inc., licensee of:

Station WIK3 (FM), Cambridge, Massachusetts, and President dh CEO bf Med/aUnbound, a'usicrecommendation and personalization technology company alsa based in Cambridge,.

Massachusetts.'.

From 1998 to 2000, I was Chief Engineer of the Harvard radio station,WHIG'FM).

In this capacity I spearheaded WHRB's efforts to begin webcastingin,1999. In January,of:

l MediaUnbound is the leading provider of third-party recommendation technology to the music industry, and the

company has played an important role in the evolution of digital music over thel past five years. Representative
clients of MediaUnbound include Napster, HMV, and Mix & Bum.
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2000, I took a leave of absence from Harvard to co-found MediaUnbound. I resumed

undergraduate status in 2003 and am scheduled to receive my A.B. degree in March, 2006.

I currently serves as Treasurer of the station and have served on its Administrative Board. In the

past years I have been involved in program creation for broadcast and streaming.

3. Since 2000, I have been an active participant in legal, policy and technology

matters related to webcasting by educationally-affiliated groups. In addition to being the

principal author for WHRB's comments on recordkeeping, I was a participant in the May 10,

2002, U.S. Copyright Office Roundtable on "Reporting to Determine Royalty Allocation." In

November of that year, I moderated a panel at the College Music Journal (CMJ) conference on

the webcasting rate proceeding before the CARP. On November 10, 2002, I published an op-ed

in the Washinuton Post detailing my thoughts on the flaws of the CARP and how the process

hurt educationally affiliated webcasters. In addition, I routinely speak at college radio

conventions on the technical and legal aspects of webcasting. Participation in these events has

afforded me an opportunity to talk to students from hundreds of educationally aQiliated stations

around the country on their efforts to webcast.

Descriotion of
Haivard Radio Broadcastinu Co.. Inc.

4. Harvard Radio Broadcasting Co., Inc., is an eleemosynary corporation,

incorporated in Massachusetts in 1951. The corporation has been the licensee of Station WHRB

(FM), Cambridge, Massachusetts, since mid-1957. The corporation is tax-exempt under Section

501(c)(3) of the Internal Revenue Code, 26 U.S.C. $ 501(e)(3), and the station is exempt from

the FCC's annual regulatory fees under Section 9(h)(1) of the Communications Act, 47 U.S.C.

$ 159(h)(1). The corporation is controlled by an independent board of trustees, and the station is
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operated, m'anaged, and administered on a day-to-day basis on by: a volunteer staff composed of

undergraduates of Harvard College, whose participation is subject to regulation by the College's

Dean of Students. It has no employees within the meaning of: Section 73.2080 of the FCC's

rules, 47 C.F.R. $ 73.2080. The station broadcasts progranuning 24 hours every day from its

studios in a building owned by Harvard Univeisity. The station began operating as, a closed-,

circuit AM broadcast station under Part 15 of the FCC's rules on December 2, 1940, and was,

licensed as a commercial FM broadcast station by the FCC in mid-1957. The original carrier

current operation — a technological precursor of today's BPL {broadband over power line)

technology — was abandoned in 1973.

5, The principal purpose of WHRB is to offer musical, cultural, educational,

informational, and other programs and materials for the entertainment and benefit of the public

and for the education and training of its staff. The commercial nature ofi the: station's operations

provides opportunities for practical training its undergraduate.staff in management,.

programming, marketing, finance, and engineering. Over the 'past sixty-five'ears many of the

station's alumni have gone into broadcasting, journalism, music, finance, engineering, and allied

fields.

6. WHRB's daily programming is diverse. Its music programming embraces

classical music, jazz, and underground rock, exploring a great repertory of music left largely

untouched by other commercial stations. WHRB's weekend music lineup features blues and

urban contemporary programs, and Hillbilly at Harvard. On Saturday afternoons WHIU3 is the

Boston outlet for the Metropolitan Opera's international radio.network, and during the broadcast

season the station often broadcasts locally originated commentary, and discussions., Twice a year
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WEB's Use ofRecorded Music is Limited and Distinctive

8. Station WHRB does not adhere to a music-only or disc jockey format. WHRB's

musical programming philosophy stresses variety and the airing of musical works not often

heard on commercial sources and stands in contrast to the practices of large AM/FM

broadcasters and webcasters and other large internet-only webcasters. Instead of relying on a

rotation of 500-1,000 musical works, WHRB estimates it plays 70,000-90,000 unique sound

recordings annually.

9. Because of its distinctive programming, the station relies almost entirely on non-

digital recordings, WHRB is one of the few domestic stations transmitting a sizable percentage

of its music from LP's, including many historical recordings not otherwise available. In

addition, the station broadcasts taped dubs of 78 rpm disks dating back to the beginning of the

20th century, some of which have never been reissued since the 78 rpm era, which ended in the

early 1950s. The "Record Hospital" program routinely uses 45s, 7", 10" BPs and LPs. Jazz

programming uses as estimated 25-30 percent LPs. Classical music might routinely air 5-8

percent LPs, with some orgies significantly more. Some, with particularly unusual subjects,

might be as much as half. The station, in contrast to many college and other small AM-FM

webcasters, maintains its own, extensive library of recordings, although it draws on public and

private archival resources throughout the Boston area. Its record library, located at its studios,

probably contains on the order of 75,000 78s, LPs, 45s, disks, and tapes. Many of the so-called

digital CDs, of course, are simply digital dubbings of analog recordings.

'HRB broadcasts 24 hours each day for 365 days each year. We estimate that the average sound recoding
transmitted is 5 minutes in duration. Since the station's programming generally attempts to minimize repetitions of

any sound recording in a given calendar year, we estimate that between 70,000 and 90,000 are transmitted annually.
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10. Over the years the station's sta6'has talked with many of the artists whose music

the station plays, both live and recorded. Many of these artists tell us that getting public

exposure is a difficult problem they face and that they are: benefited by exposure the that their

music gets on WHRB that it doesn't get on the mainline radio stations and large webcasting

operations and in the stores. Conversely, the public is benefited by hearing,music that, they

otherwise would not come across. A recognition of the value of this exposure is provided by the

large numbers ofpromotional tapes and recordings the station receives from artists and record

companies each week seeking exposure.

11. With respect to its use ofmusical recordings, WHRB,'s transmission process-

and that af college stations generally — differs Rom major webcasters'n two principal ways.

First, the radio programs are created by a human in real-time.. While some major AM-FM

webcasters use live, human announcers, the bulk of their programming tends to: be sequenced:

and transmitted by computer software. Secondly, WHRB:stores its sound recordings in physical .

format on LPs, CDs, cassettes, etc. and encodes them digitally in real-time at the time of

transmission. Most large AM-FM webcasters — and most', but not al'1, internet-only webcasters-

store their sound recordings in digital format on a central harddriye.,

WHIM Ooerates for Eleemosvnarv'urooses

12. WHRB operates as a tax-exempt, non-profit organization for educational

purposes'. It educates its listeners and its all-student staff.: It has no stockholders; it pays no

dividends; being staffed exclusively by volunteers, it has no employees and.no payroll
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CLARIFICATION OF COMMON RATE PROPOSAL
of Intercollegiate Broadcasting System

and Harvard Radio Broadcasting Co., Inc.

Pursuant to the procedural rules governing this hearing, the questions from the bench to

witnesses, and the colloquy between counsel and the bench at the conclusion of the Board's

hearing direct testimony on August 7th, Intercollegiate Broadcasting System (IBS) and Harvard

Radio Broadcasting Co., Inc. (WHRB}, file this modification of their common proposal as to

rates and terms in light of the evidence adduced into the record to date.

This proposal is intended to be complementary to the proposal ofNational Public Radio,

as reflected in the written testimony of Kenneth P. Stern, dated October 31, 2005, the proposals

thereby encompassing between them the entire universe of non-commercial webcasters, as

defined in Section 114(f)(5)(E)(i} of the Copyright Act, as amended, 17 U,S.C. $ 114(f)(5)(E)(i).

Webcasts by non-commercial educational broadcast stations qualified to receive funding

under Section 201(9) of the Public Broadcasting Act of 1967, as amended, 47 U,S.C. ( 396, shall

be covered by the annual lump-sum payment proposed by NPR and CPB.



Large non-commercial webcasters,!i.e., those with five or more fulltime, employees

during the calendar year and also those affiliated with educational institutions having not less

than ten thousand fulltime students domestically, shall annual!ly make an advance lump-sum

payment of $ 100.

The remaining Small non-commerci.al webcasters shall annually make an advance lump-

sum payment of 5 25.

The receiving agent(s) may require annually reasonable, proportionate, and economic

reporting of usage by members of each class of webcasters, not to exceed BMI's current

requirement under Section 118 of a seventy-two-hour playlist in handwritten form.

Respectfully itted,

cp'QK~ i & "

William Malone
Miller k Van Eaton, P.L,L,C.
1155 Connecticut Avenue, NW
Suite 100
Washington, D.C. 2.00'6
Phone: (202) 785-0600
Email: wma]!one@millervaneaton,corn

Atton~ey for
interco11egiate Broadcasting System Inc,.

and
Harvard Radio Broadcasting Co. Inc.

August 10, 2006

0 I 22'x03'i0012096 l.DOC
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DIGITAL PERFOMIANCE RIGHT IN

SOUND RECORDINGS AND
EPHEMERAL RECORDINGS

Docket No. 2005-1 CRB-DTRA

%%UTTEN DIRECT TESTIMONY OF KENNETH P. STERN

I am the Executive Vice President and Chief Operating Ofhcer ofNational Public Radio,

Inc. (''NPR"). In that capacity I have overall responsibility for management ofNPR's

programming operations, services to NPR member stations, finances, and strategic planning,

among other areas. I have held this position since 1999.'rior to joining NPR, I was the Senior

Advisor and Consultant to the Director of the International Broadcasting Bureau (IBB) and gave

advice about the management and support of IBB's components which include the Voice of

America, Radio 0 TV Marti, and Worldnet T.V, I have also served as Chief Counsel for the 53'"

Presidential Inaugural Committee and was Deputy General Counsel to the Clintoru'Gore '96

campaign, I also practiced law for a number of years with a major Washington, D.C. firm.

My testimony will discuss the nature and mission ofNPR and public radio, generally, and

certain aspects of their operations which may be relevant to this proceeding, which, as I

understand it, will determine the fee to be paid for a statutory license for the public performance

of sound recordings by means of digital audio trausmissions over a digital communications

network, such as the Internet, and the right to make ephemeral recordings to assist such digital
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transmissions. I understand that this proceeding will set difierent fees for various distributors of

digital transmissions, including NPR and the public radio entities on whose behalf this case is

submitted.

I understand that the owners of the copyrights in soignd pecqrdipgs are represented by

SoundHxchange and that SoundBxchange is seeking„on their behalf, a fee from the public radio

entities we represent in this case.

I testified on behalf ofNPR, its member stations anc| all stations qlialiped by the

Corporation for Public Broadcasting ("CPB") to receive federal fupdirig (hereafter "CPB-

qualified stations") in the erst proceeding to establish rates and, terms for eligible non-

subscription services.'e submitted a Direct and Rebuttal, Case and pily participated in the

proceeding. At the close of the: proceeding, the presiding Pane'I requested the Recording Industry

Association of America ("ErZA.A.") which represented the record la'bels in that proceeding, (as

SoundExchange does iu. this proceeding), and NPR, its member stations and CPB quali6ed

stations to enter into new negotiations and secure an agreement The parties did so, in November

2001, in advance of the Pariel's decision in 2002. That agreement covered the period from

October 28 1998 through December 31, 2004 (hereafter referred to as "the Prior License

Term"). The terms of that agreement remain confidential, althoug'h the public radio entities

represented herein believe that absent alternatives accepted by this Board, it could provide an

appropriate benchmark for the Board to use in this proceeding.

'n the Matter of Digital Petfornmnce Right in Sound Recordings and .Bphemeral Recordings, hfo. 2000-9 CARP

DTRA I &2
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In addition to NPR, we represent 798 public radio stations. The call letters, city and state

ofeach of these public radio entities are listed. on Public Radio's Exhibit 1 attached to this

testimony.

Pubhc Radio and NPR

The public radio system in the United States is composed ofnon-commercial radio

stations whose mission is to provide educational aud culturally enriching progr~g to the

American public — programming which would not otherwise be made available by commercial

entities.

CPB-qualified stations are non-commercial educational stations which meet criteria

established by the Corporation for Public Broadcasting ("CPB") to receive funding from CPB.

Many of these stations are members ofNPR; the remainder are other public radio stations similar

to NPR member stations. CPB is a non-profit organization established by the United States

Congress in 1967 to facilitate the development of the public radio and television system. Federal

funds are appropriated for CPB, which in turn, uses the funds for the benefit ofpublic radio and

television. Public television is excluded Gom this proceeding because the relevant statute

excludes audio-visual works Qom the scope of the license at issue.

NPR and public radio serve the public by providing high quality news, information and

cultural programming. Public radio is firmly committed to creating a more informed public — a

public challenged and invigorated by a deeper understanding of the world's events, ideas, and

cultures. Public radio accomplishes this goal by creating a unique mix of programming that

2 There are 798 caQ letters of public radio stations listed on Public Radio Exhibit 1. The number is high because

Exhibit 1 includes one or more repeater stations for many of the 798 public radio stations. These repeater stations

merely transmit the public radio station's original signal to a larger coverage area. Each of the 798 public radio

stations represented herein quali5es to receive federal funding from the Corporation for Public Broadcasting (CPB).



reflects the rich diversity of the American population and the world. At a time when the cultural,

economic, and political traditions of the nation are facing tremendous change, a resource like

public radio — where the starting point is excellence, not, commercialism —, is.extremely.

important.

Public broadcasting was created with two missions in mind — one focused on

progr ~~ing services, the other focused on using technology tp gvapce education. The

nation's policy makers realized that radio and television were powerful means of

communication. Public radio broadcasters are entrusted with the responsibility ofusing any

available distribution medium — broadcast, Internet streaming or other means. exclusively for

educational purposes. Public radio's mandate is to serve the American public and listeners

abroad by providing informational, educational and cultural programming not generally available

on'commercial venues. Approximate1y two-thirds of the public radio stations wc represent, in,

this proceeding are licensed to colleges, universities and other educational institutions..The

remainder are licensed to non-proflt organizations, state and local municipalities, and community

organizations.

Public broadcasting was created and has been fuIndqd sipcq its preytiop bycaqse Qe,

economic realities of commercial broadcasting do not permit widespread production and

distribution of educational and cultural programs that may not have mass audience appeal.

1he public radio stations represented here meet the statutory definition set forth in 47 U.S.C. Section 397(6) which

describes a noncommercial educational bro'adcast station arid public. broadcast station as a television orradio'roadcast

station which (a) under the rules and regulations of the Commission (F.C.C.) in effect on November 2,

1978, is eligible to be licensed by the Commission as a noncommerc+ edupatiqnal idio or television broadcast .

station and which is owned and operated by a public agency or nonprofit private foundation, corporation, or'ssociation;or (b) is owned and operated by a municipality and which transmits only noncommercial programs for

education purposes. NPR meets the statutory definition set forth m 47 U.S,C. Section 397 (1 l ) which defines the

term "public broadcasting entity" to mean the Corporation for Public Broadcasting and any licensee .or permittee'of ~

a public broadcast station, or any nonprofit institution engaged prixpari'ly in: the production, acquisition, distribution,

or dissemination of educational and cultural television or radio prograrus.
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Public radio is unique in its non-commercial status and its non-profit and public service mission

to make educational and cultural programs available to a wide audience.

NPR also plays a significant role in the cultural and intellectual life ofAmerica. It was

founded in 1970, as a private, non-profit corporation, and is the production, distribution and

service center for a nationwide system ofpublic radio stations. NPR produces and acquires

news, information and cultural programming for radio broadcast by its member stations. NPR

also provides public radio programming for radio listeners in Europe, Asia, Australia and Africa

and to the Armed Forces Network for distribution to American rz61itary personnel throughout the

world. NPR also distributes its programming by broadcast and cable services to foreign

audiences.

NPR's diverse programming has been widely acclaimed. Exhibit 2 to my testimony

contains a list ef the hundreds of awards received by NPR's news and cultural programming

since its inception. NPR has received twenty Alfred I. DuPont Columbia University awards,

forty-two George Foster Peabody awards, nine Edward R. Murrow awards, six George Polk

awards, and twenty Overseas Press Club awards for its distinctive journalism. These are the

highest awards of the radio broadcast industry and representative of the quality ofprogramnmg

distributed by NPR and public radio. In December 2000, NPR was honored with America'

highest arts award, the National Medal of Arts. NPR was the first media organization to receive

this award, established in 1984 by the United States Congress and presented to individuals who

make outstanding contributions to the excellence, growth, support and availability of the arts in

the U.S. Numerous public radio stations and public radio producers have been similarly

recognized with national and regional awards for excellence in public service.

NPR and public radio stations across the country have been distributing programs

produced for broadcast over the Internet. Broadcast programming constitutes the bulk ofweb-

distributed programming. The broadcast audience for public radio dwarfs the audience reached
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by streaming. Nonetheless, streaming offers another avenue for educating the public and

extending the mission of public broadcasting. However, it is not now the core mission and

means of distributing public radio programming. The license fye paid,by public Propdcpsteps

should reflect that fact. The Internet is used by public radio to'provide the same high-quality

alternative prograrrmmg as we do on radio. On the Internet, as through broadcast, public radio

features certain types ofprogramming not heard elsewhere. In addition to news programming,

NPR and public radio have pioneered broadcasts snd webcasts ofworld music, Celtic music,

classic jazz, folk, world music, blue grass, blues and other musical genres not widely available

elsewhere. Some public radio entities, including NPR, have created a limited number of"web

only" programs which continue the effort to feature less popular ~sts and music genres. But,

for the most part, programming distributed on the Internet by public radio stations is

substantially the same as that broadcast over the air, or in the case ofNPR, dkstributed by it for

broadcast by member stations. Looking at the NPR.org website, which represents roughly half

of the total web audience, the interest is overwhelming in favor ofnews and information

programming.

The broadcast audience for NPR programming has doubled in the past ten years to 25

million weekly listeners. Since Spring 1999, shortly after the Prior License Term began, the

audience for NPR broadcast programming grew by nearly 9 million, an increase of 60%. During',

that time, NPR has increased production and acquisition of, news and information prograznmmg.,

Exhibit 3 compares station format in the Fall 1999 to station format in the Spring 2005. A greater

number of stations added news programming to their format Jan Pave added music

programming. Formats of the same 756 stations were compared for these two periods.. 64

stations increased the amount of news and information prograrpmtng they offered by 20%, while

only 8 stations decreased news and information programming Py gat~ampurjjt. P pat same

period, 100 stations increased news and information programming by. 15/o while only .15 stations

decreased news and information programming by that or a ~grater, argot.
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radio sites additional features are often added so that an Internet listener can learn more about
7

the artist (by interview or other material) and the music. In addition, there are links to related

interviews or stories about the featured artist. Many public radio websites provide detailed

information to enable interested listeners to Gnd and purchase the music. This is done not for

commercial purposes, but to enhance the educational mission of public radio. Public radio

educates listeners and helps them discover and purchase new music thus promoting not

substituting for phonorecord sales. Sample web pages from the NPR website created during the

Prior License Term demonstrate this and are attached as Exhibit 4. NPR continues to provide

this kind of mformation on its website.

We know from published press reports, Amazon rankings before and after public radio

features recordings on air and the Web, statements by record label and, record store executives,

and artists, that public radio exposure is singularly important to an artist's career and sales of

CD's, which enhance the copyright owners other revenue streams.

In addition to the payment to the record labels to be set in this proceeding, public radio

incurs substantive financial risks and costs by using the Internet as a distribution mechanism.

We believe these costs and investments have not come close to being recaptured by listener

contributions or underwriting, normally important sources of public radio revenues. Moreover,

to succeed at their nonprofit mission, NPR and public radio entities must hire additional

personnel to research, develop and maintain Web sites, to create Web-only content which add.s to

the educational nature of the Websites, and maintain links to other sites which will provide

additional information and educational opportunity. In addition, public radio must make capital

investments for equipment and Web-related services, and pay bandwidth costs. These costs

cannot be passed on to advertisers or venture capitalists, as can be doric in commercial world,

By contrast, the recording industry has few, if any, additional commercial costs for use of sound

recordings on the web distributed over the Internet. In addition use of the Internet to distribute

programming is currently ancillary to NPR's and public radio's core mission of radio



broadcasting. This factor makes the additional costs of Web distribution more risky for public

radio, a statutory factor which should weigh heavily in favor of a low license fee for public radio.

Most of the public radio stations represented herein,use th~ pebsites to support their

broadcast operations. They stream their broadcast programs sou)tanpouply pn Qe web, they

provide listeners with program information and listings, pledge opportunities, community

calendars snd music playlist information which enhances ppoqorecord sales.

Fundina of Public Radio

Public radio is, by definition, non-commercial snd non-profit.. Unlike commercial

broadcasters and webcasters, which depend upon advertising, or venture,capital, pubhc radio

derives its income through a variety ofpublic and private sources,whose rationales for support

have little, if anything, to do wiS. reaching maximum audiences per se or music programnmg.

The complex web of funding sources for public ra@o gerqonqtratps Qe lack of rationale

for attempting to tie the sound recording fees payable by public radio to public radio's revenues,

or aggregate tuning hours on the Websites ofpublic radio. The relationship ofpublic radio

income to the value ofparticular programming (let alone music's contribution to it) is quite

indirect. For example, for significant portions of public radio's funding, the strength of the

national or local economy or political considerations influence personal contributions,

underwriting or government appropriation and, hence, affect public radiq's revenues. Use of

music on the Internet plays virtually no role in that Qnancing equation.

On average, a public radio station derives 16% of its annual budget fiom funds provided

by CPB. These funds are used in part to acquire programs from NPR and tq fund locally

produced programming and station operations. They are important to public radio but the future
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is uncertain. Some legislators have called for a defunding of public broadcasting, Political

considerations, such as the cost of the war in Iraq, hurricane clean-up and the recently expanded

federal deficit, make it almost inevitable that CPB appropriations, like many other

appropriations, will be cut to offset these costs, A fiat annual license fee for the statutory term is

essential to the ability of public radio to continue to use music as part of its Web programming.

A system-wide blanket fee for NPR and the public radio stations represented herein also

benefits the recording industry. The administrative costs of licensing up to 799 separate entities

(the number ofpublic radio stations plus NPR), is not insignificant, In return for a flat annual

fee, which in the past, was paid for by CPB out of congressionally-appropriated funds, CPB and

NPR undertake the costs of administering the license. For the many public radio stations who

will rely on the license established herein, CPB and NPR can handle license administration.

Eligible public radio stations will have to sign up with either CPB or NPR, and agree to comply

with the license terms, CPB or NPR will provide SoundExchange with semi-annual reports of

public radio stations relying on the negotiated license.

We believe the other appropriate benchmark to use in establishing the fee to be paid on

behalf of the entities represented herein is a number related to the performing rights societies

(PRO's)'or streaming the musical compositions contained in their respective repertories. These

licenses cover all of the entities represented in this proceeding and were renegotiated during the

Prior License Term, They continue in effect through December 31, 2007.

These streaming agreements were not available in November 2001, when the parties to

this proceeding signed their voluntary agreeme~t. They, too, are confidential agreements but

could provide relevant, recent marketplace transactions this Board could consider. Sound

Voluntary agreements for streaming musical compositions over the Internet by public radio have been negotiated

with the American Society of Composers, Authors and Publishers (ASCAP}, Broadcast Music Incorporated (BMI}

and the Society ofEuropean State Authors and Composers (SESAC}.
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recordings performances are not inherently more valuable than the musical compositions they

contain. The prior CARP did not have the benefit of negotiated agreements with.the. PRO's for

streaming.

We conclude that a reasonable blanket license fee for the statutory licensed covered by

this proceeding for the entities represented herein is $80,000 annually, with successive years

adjusted by a cost of living adjustment as determined by thy Cqns~q Price Index (All Urban

Consumers). It is impossible to know what the increase or, decrease of a streaming audience will

be over the new license term. Streaming as a distribution technology.could become less

important due to podcasting or some yet unknown technology.. Adjustments can be made by the

parties in the next license term to reflect relative increases pr d,ecrpases in the value of the fee

assessed by this Board.

I declare under penalty of perjury that the foregoing is,true and correct to the best of my

knowledge, information and belief.

Kenneth P. Stern
Date

JA 168



Before tlie
COPYRIGIIT ROYALTY BOARD

LIBRARY OF CONGRESS
UNITED S fATES COPYIGIIT OFFICE

Washington, D.C.

In the Matter of )

)
Digital Performance Right in Sound )
Recordings and Ephemeral Recordings )

Docket No. 2005-1 CRH DTRA

DIRECT TESTIMONY OF RONALD H. GERT7

I. INTRODUCTION

l. I am a founder of Royalty Logic, Inc. ("RLI") and the President and CEO

of Music Reports, Inc. ("MRI"), described below. I am also a copyright attorney whose

legal practice began in the late 1970's with the representation of clients in the television,

publishing and recording fields. I have served as an expert witTtess in copyright royalty

proceedings in the United States and Canada, and I am a past Chairman of the Board of

Directors of the Intellectual Propei&y and Entertainment Law Section of the Los Angeles

County Bar Association, I have also been a Director of the Academy of Interactive Arts

and Sciences, the National Academy of Songwriters, the Interactive Multi Media

Association's Intellectual Propeiiy Tasl& Force and a past President of the California

Copyright Conference.

2. The facts set forth in (his written testimony are based upon my personal

knowledge and experience and, if called to testify concerning the facts set. forth bclowi l

could do so truthfully.

Direct Testimony ot I&onald I l Oertz 10280.''mai
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license fee collections and royal(y distribu(ions on behalf of its affiliates, and (o dis(ribu(e

such fees promp(ly and cfficien(ly, a(. the lowest cos(.

I l. RLI has entered into represenia(ion a&'iieemenits iyith; so(md reporting

copyrigh( ov ners and performers who liave au(horized RLI, as theii agen(. (o col Icc( and

distribute their royal(ies fiom both voluntary and sta(u(ory liCenges,'nd (o represent them'n
(his and other copyright royalty proceedings. RLI currently represents numerous

copyright owners and performers whose works and performances have been performed

by all statutory licensees, including the pre-existing subscription services, satellite digi(al

audio radio services and eligible non-subscription and, subsci1ption,webcasting services.

RLI Affiliates include royalty recipients in sound recordings,featuring such varied artists

as: The Rolling Stones, Metallica, Dr. Dre, Paul Ai1ka, Ray Charles, The Animals, Lii(le

Richard, Jimi Hendrix, Patsy Cline, Billie Holiday, Ella Fitzgerald,,Thq Ink Spots, The

Mills Brothers, Sarah Vaughn, e(c. RLI Affiliates also include irnpertan( catalogues of

Spanish language, childrens', electronic, house and dance music; Sound recordings of

the RLI Affiliates are being used by all digital transmission spruces. 4s qxai11pips, I

have attached as Exhibits I, 2 and 3, respectively, RLI representation agreements wi(h the

Everest Record Group (copyrigh( owner of recorded performances by Ray Chai les, Patsy

Cline, Billie Holiday, Ella Fi(zgerald, e(c.), Nor(hstar Media (copyrIgh( owner of

recorded performances by Coolio, David %as, Mo(orhead, Dee Dee Ramone and

Biohazard) and ABI&CO Music and Records, Inc. (copyrigh( owner of recorded

perfori11allces by The Rolling S(ones, the Animals, Sam Cooke, and Phil Spector). Many

othei copyrighi. owners, ar(is(s and their representatives have expressed in(ercst in

Dn ace Teannnnny or annald H Ocna 102805 anal
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affiliation with RLI following clarification of i(s abilit)'o acl as an agent for collection of

royal(ies, in lhis proceeding or otherwise.

B. RLl's prior status as a Designatecl Agen(

12. Seclions 112(e)(2)'nd 114(e)(1-2)'f'he U.S. Copyrighl Acl., provide

ll'lal. Copyligh( owners have (he slalulory right lo designate comn'ion agen(s for the,

purposes of aclminislering both voluntary and slalutory licenses, and collecling roy il(ics

(hereunder, regardless of whether such common agents are iclenlificd as so-called

"Designated Agents" in the accompanying regulations of the Code Of Federal

Regulations. Further, in the Webcaster Decision (defined below), the Libr;uian of

Congress specifically extended to featured performers, as well as copyright owners, the

right to choose their own common agents for representation. Moreover, the Copyrigh(3

'112(e)(2) "...any copyright owners of sound recordings...may designate common
agents (o negotiate, agree to, pay, or receive...royalty payments."

(114(e)(l) "...in negotiating statutory licenses in accordance with subsection (f),
any copyright owners of sound recordings and any en(ilies performing sound
recordings affected by this section may negotiate and agree upon lhe royally rates

and license teiTms and conditions for the performance of such sound recordings and
the proportionate division of fees paid among copyright owners, and may designate
comn3on agents on a nonexclusive basis to negotiate, agree lo, pay, or rcccive

payments.

$ 114(e)(2) "For licenses...other than statutory licenses...copyright owners of sound
recordings aflee(ed by this section may designate common agenls (o acl. on their
behalf to gran( licenses ancl receive and remit royally payments:..."

"As the Panel acl&nowledged, 'Copyright owners and performers, on the olher hand,
have a direct and vital inleres( in who distributes ro)'al(ies to them and how lhat entity
operates. Rcport at 132 (emphasis added). The Regisler agrees. Il was arbilrary l o

permil Copyright Owners lo mal&e an eleclion that Perlormers are no( permitted to n1al&e.

The Register can conceive of no reason why Performeis should nol, be given (he same

choice.. Accordingly, lhe Register recommends (hat II 261.4 be, amended to provicle (hal a

Copyright Owner or a Performer may make such an election. See ( 261.4(c) of the

recommended regula(ory text.." Delerminalian ofReasonable Rates and Terms%r the

D&rec& Tean»ony of annnld H Oer&z i 02a05 l'&nal
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22. Most recen(ly, SoundExchange (ool& (he posi(ion ltha[ RLI is not. en(i(led (o

records of use, in i(s commcn(s filed wi(h the Copyri& h(Roy&!1(y Hoard relatir!g (o notice

and recordl&eeping requirements under (he statutory licenses., SoundExchange s(ated (ha(:

"Because RLJ has no( been designated by (hc Copyrigh( Qf'fice to dis(ribu(e royally

paymen(s as a "Designated Agen(", see 17 U.S.C. 114tg)(3) (referring (o the possibility

of "designated agenls" ln addi(ion to SoundExchangc), it has no basis for claiming

enti(lement, to the receipt of reports of use." "SoundExchange made this sta(emcn(

despite (heir conflic(ing but conecl sta(enien( earlier in their commen(s tha(: "...nuwhel e

in Sections 112 or 114 are services granted the right (o pay royalties or deliver reports of

use (o a single entity rather (han each copyright owner directly...Read litelally, section

114 appears to require that Services pay the statutory royal(ies to.each Copyright

Owner." " Thus, SoundExchange argues that licensees do not have a statu(ory right (o

pay a single entity and at the same time argues that copyright owners and performers

must receive payments only through a single entity. SoundExchange righ(ly claims (hat

the statute does not entitle licensees to a single point ofpa)ment bu(,cannot then claim

that (he same statute requires payment to only one entity.

23. The obstructionist positions tal&en by SoundExch'lnge have necessitated,

RLI's par(icipa(ion in this proceeding. If (hc Board does not clarify the abili(y of RLI (o

SoundExcPlange 's litigation and other costs. Such a provision;may have, been in(ended (o

de(er SoundExchange from making excessive deduc(ions, in light, of (he fac( (ha(

copyright owners and performers could elect (o receive their royal(ies fiom an al(ernative

Dcsigna(ed Agent if they v,ere dissa(islied with (he extent of SoundExcbange's
deductions." (Emphasis added)

Comments of SoundExchangc in response (o the Supplemental,Request for Common(s

(Fed. Reg. dated July 27, 2005) regarding No(ice and Recnrdl&eeping for thc Use of
Sound Recordings Under S(a(u(ory License.

Di&ec& Testimony ol Ronald ll Genz 102805 final 14
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act as an agent for the collec(ion of royal(ies under the s(atu(ory license at issue. RL[

af(iliates could be forced (o wai(, I'or years for some future Coppigh( Royally l3oarfl

proceeding, or li(igation, vvhich would enti(le them (o take advantage of lhe exemption

against cost deduc(ions (o which (hcy arc en(i(lcd.

24. As a general example of the confusion abou( the au(hori(y of RLI to ac(

as an agent (o receive records of usc, one of thc prc-cxisling subscription services took

the position, (hi ough a le((er (o RLI from its lawyers, that RLI's s(a(us as an agen(

designated by its affiliates "...does not appear ro be a basis upon which RI I can col)ec/

statezzzen(s ofaccount and rc&cords ofusefor licenses where RLI has no( been au(horfzccl

as a Designated Agent. " Letter attached as Exhibit 5.

25. SoundExchange's argument tha( only it is entitled to the critical da(a

. necessary to properly administer the collection and distribution of royalties to copyright

owners and performers renders (he right of royalty recipients to choose an agent o(her

than SoundExchange meaningless. In my experience, few royalty recipients would

choose to affiliate with an agent that was not entitled (o the informa(ion necessary to

calculate royal(ies due. In order (o effectuate the choice of the RLI's Affiliates, the

Copyright Royalty Board must designate RLI as a fully functioning "Designated Agen("

in (his proceeding and adopt the regulations proposed by RLI, (o ensure (hat bo(h RLI

and SoundExchange operate on a level playing ffe)d. 0(herwise, i( is highly likely (ha(

SoundExchangc will con(inue to f'f us(rate the s(atu(ory righ(s of RLI alYiliates to full

payment of royalties due, using the agen( of (heir choice, without deduc(ions.

D. Qualifications of RLI to Serve as Designated Agent

'" Id., a( 14
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
(White Plains)

UNITED STATES OF AMERICA,

Plaintiff,

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

Defendant.

UNITED STATES OF AMERICA,

Plaintif f,

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

Defendant.

)

)

)

)

) Civil Action No. 41-1395
) (WCC)
)

)

)

)

)

)

)

)

)

)

) Civil Action No. 41-1395
) (WCC)
) (relates to former
) Civil Action No. 42-245)
)

)

)

)

MEMORANDUM OF TEE UNITED STATES lÃ "SU'PPORT'F
THE JOINT MOTION TO ENTER SECOND AMENDED 3r'INAL JUDGMENT

The United States files this Memorandum in Support of the

Joint Motion to Enter Second Amended Final Judgmemt

("Memorandum" ) pursuant to the Stipulation and Order filed with

this court on September 5, 2000. The United States and the

American Society of Composers, Authors and Publishers ("ASCAP")

have jointly moved this Court to vacate two existing final
judgments, and. to enter a Second Amended Final Judgment in the

above-captioned proceedings. The Stipulation and Order provides:

(1) ASCAP will publish a notice of this motion and an invitation
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for comments thereon in the Mall Street Journal, Broadcasting &

Cable, and Billboard Magazine; (2) the United States will publish

a notice in the Federal Register; and (3) the United States and

ASCAP consent to the entry of the Second Amended Final Judgment

at any time more than 90 days after the last publication of such

notice, provided the United. States has not withdrawn its consent.

This Memorandum describes the effect of the Second Amended

Final Judgment on two consent decrees entered, against the

defendant, ASCAP, and explains why the United, States has

tentatively agreed that entry of the Second. Amended Final

Judgment is in the public interest.

NATURE AND PURPOSE OF THE PROCEEDXNQS

This Court retains jurisdiction to modify and. enforce two

Final Judgments that were entered against ASCAP in two separate

antitrust suits filed by the United States. The Complaint in

Civil Action 41-1395, filed February 26, 1941, alleged that ASCAP

and certain of its members had. agreed to restrict competition

among themselves in the licensing of music performance rights,
and, had, restrained competition by allowing certain members of

ASCAP to control the Society and to favor themselves in the

apportionment of its revenues. Accordingly, the Final Judgment

entered. in that case, which has since been amended several times

and is sometimes referred. to as the Amended Final Judgment or
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"AFJ,"'mposes a variety of restrictions and obl Lgations cn

ASCAP related to the collect.ive licensing of it.s members'orks,
and. its relatiorLship with it.s members.

The Complaint in Civ:Ll Action 42-245, filed June 23, 1947,"

alleged. that ASCAP and various foreign performance rights
organizations (" PROs" ) had entered into exclusive agreements with

one another with the purpose and. effect of restraining
competition amoz&g PROs in the United States. The Final Jucigment

entered in that case, sometimes referred. to a.s the "Fore:ign

Decree," prohibi.ts ASCAP from, inter alia, entering into

exclusive reciprocal licensing agreements with foreign PRO: .

The United States anci tbe defendant ASCAP have agreed,

subject to the Unitecl States'eview of any public comments and

the Court' public interest determination, to modify both of

these Final Judgments by replacizzg them with a single Second

Amended Final Judgment ("AFJ'2").

The proposed mociifications would make a number of

significant substantive cha~ges t:o the current AFJ.'irst, the

The Final Judgment f:irst entered in Civ:Ll Action No. 13-
95 was substantially modified on March 14, 1950, and again on
January 7, 1960, with entry of the "1960 Order."

Recently, the Court modifieci its filing system,
apparently inadvertently assigning the same docket number, 41-
1395, to both actions, although the two cases have until now been,
separate matters. Tbe parties have now formally moved for
consolidation of the.e two cases.

The Fore:ign Decree h&as only two remaining substantive
provisions, both. of which are:incorporated into the AFJ2. Thus,
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AFJ2 expands and clarifies ASCAP's obligation to offer certain

types of music users, including background music providers and

Internet companies, genuine alternatives to a blanket license,

and strengthens certain provisions intended. to facilitate direct

licensing by ASCAP's members. Second, it streamlines the "rate

court" provisions of the AFJ in order to facilitate faster and

less costly resolution of rate disputes between ASCAP and various

music users. Third, the AFJ2 modifies'r eliminates many of the

detailed restrictions governing ASCAP's relations with its
members.

The United States has tentatively concluded that entry of

the proposed AFJ2 would further the public interest by

encouraging competition among PROs to serve both copyright

holders and music users, encouraging competition between ASCAP

and its members to license performances of the members'orks,

eliminating ineffective and costly restrictions on ASCAP's

activities, and attempting to reduce the costs to the Court,

ASCAP, and users of resolving fee disputes.

the proposed modification would not make any substantive changes
to the Foreign Decree.
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II. Historical Background

A. Performance Rights Organizati:iansi

The copyright laws vest in a composers of a, musical

composition the exclusive right to exploit the work. This powex

encompasses the "performance right," which is broadly defined

under the copyright laws to give the composer the exclusive right,

to perform or broadcast a musical work., Thus, .a television

network, radio station, theme park, background music service,

live music hall, sports arena, restaurant, or any other person or

entity desiring to publicly perform a; given musical composition

must first obtain a license from the copyright holder or face the

prospect of substantial civil and criminal, penalties.

The non-dramatic performance rights to almost ale,

compositions performed in the United States are typically

administered by a "performance rights: organizat:ion,", or "PRO."'

PRO typically pools the performance. rights of a3.1 of its

composer and publisher members'n sorhe lorl all bf,'t4eig

'y long tradition, performances in musical works are
divided into two categories. "Dramatic," or "grand.,"
performances are those designed to advance the plot of a
theatrical production such as an opera qr,musical,. Rights to
dramatic performances are usually licensed directly to producers
or theaters by the rights holder, and, PROs are,not inVolved in
the transactions. "Non-dramatic," or "small," performances
include other types of public performance, such as music
performed over the radio, in nightclubs, and. most music heard on
television.

Composers and. songwriters typically assign their
copyright in a musical work to a publisher in exchange for



compositions, issues users a license to perform all of those

compositions, monitors music users to detect unauthorized.

performances and pursue infringement cases, conducts surveys to

estimate the frequency with which various compositions are

performed, and. distributes payments to its members. In the

United States, non-dramatic performance rights are the only

copyrights in musical compositions that are typically licensed

collectively, rather than on an individual basis .'he
defendant ASCAP has in excess of eight million

compositions in its repertory. These compositions comprise

between 45 and 55 percent of the music performed in most venues.

There are two other significant PROs in the United States:

Broadcast Music, Inc. ("BMI"),'hich has between four and five

specified royalties -- often they agree that each is entitled to
fifty percent of any royalties received for performances of the
work. The publisher then oversees the administrative and
business tasks inherent in the commercial exploitation of the
work.

For example, synchronization rights (the rights to
synchronize music with the sound track of a prerecorded audio-
video work) are typically licensed either through direct
negotiations between the rights holder and the user, or through
an independent entity, such as the Harry Fox Agency, which
licenses works on behalf of composers and. publishers on an
individual basis.

The United. States also filed an antitrust case against
BMI, which was resolved by entry of a consent decree similar in
many respects to the AFJ. United States v. Broadcast Music,
Inc., 1966 Tr. Cas. (CCH) $ 71, 941 (S.D.N. Y. 1966), modi fi ed by
1996-1 Tr. Cas.(CCH) $ 71,378 (S.D.N,Y. 1994).



million compositions in its repertory, also comprising between 45

and 55 percent of the music performed in most. venues, and SESAC,

Inc. ("SESAC"), whi.ch has in excess of'00„000 compositions in

its repertory, comprising less than five percent of the music

performed in most venue.;. Annually, t.he three PROs collect

nearly a billion dollar.". in 'licensing fees on beha.lf of the.ir

members. In 1999, ASCAP collected over $ 500,000,000.

ASCAP and other PROs in the United States operate in much

the same way. A composer choo. es to join a particular PRO, and

informs his or her publ.isher. Both the composer and publisher

become members or affiliates of the PRO.'he composer and music

publisher grant to the PRO the right to license performances of

all songs written or to-be-written .'by~the composer during the

course of his or her membership or affiliation.
The PRO, in turn, pools the performance rights of all its

members or affiliate. and generally offers to music users what is

known as a "blanket license." A blanket license entitles the

music user to use any and all of the compositions in the PRO's

repertory at a fee set by the .'PRO. Typically, the fee for a

blanket license is set as a percentage of 'th@ user's revenue,

although it may also be a fixed. fee or a fee based on such

proxies as square footage or seating capacity of the music user.

In the ordinary case, of course, the publisher will
already be a member of, or affil Lated with, the PRO.. Many major
publishing companies form three publishing subsidiaries, each.
joining a different PRO.
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In any event, the fee for a blanket license does not vary with

the amount, nature, or frequency with which music in the PRO's

repertory is actually performed. The PRO collects the fees due

under these licenses, subtracts its overhead, and distributes the

remainder to composers and publishers.'he PRO requires a

member or affiliate that directly licenses a composition to

notify the PRO so that it can reduce the amount that it
distributes to that member or affiliate.

There are a number of reasons why non-dramatic performance

rights have historically been licensed collectively. Collective

licensing can benefit both rights holders and music users. PROs

provide valuable administrative and copyright enforcement

services that individual rights holders may, as a practical

matter, be unable to duplicate. They also provide a single

source where music users can obtain rights to substantial

repertories, providing them with a simple and efficient means of

licensing most music performed in the United States. In

addition, the PROs'ractice of offering blanket licenses can

benefit users by providing broad indemnification against

infringement; immediate access to works as soon as they are

written; and. flexibility in making last-minute changes in

performances. Given existing technologies and industry

'PROs in the United States enter into reciprocal agreements
with foreign PROs whereby each collects licensing revenue on
behalf of the other for performances in their respective
countries.



practices, for at least some types of performances, collective

licensing of performance rights under blanket licenses remains

the only practical and efficient way for rights holders to

protect their copyrights and. for some music users to obtain

licenses for the performance of copyrighted. works." For other

types of performances, however, it should be possible for users

to negotiate individual licenses with rights holders, directly or

through an agent, and to benefit from competition among rights

holders with respect to licensing fees.

BE The History of the Consent Decrees

On February 5, 1941, the United States filed an information

in the United States District Court for the Eastern District of

Wisconsin against ASCAP and. its board, alleging, criminal,

violations of the Sherman Act. Thereafter~ on February Q6,, 1943„

the plaintiff filed a civil suit against, ASCAP,in, the United

States District Court for the Southern District'f New York.

United States v. ASCAP, 1941 Tr. Cas. (CCH) $ S6,104 (S.D.N.Y.

Technologies that allow rights holders .and. music users
to easily and inexpensively monitor and .track music usage are
evolving rapidly. Eventually, as it becomes less and less costly;
to identify and report performances of compositions and to obtain,
licenses for individual works or collections of works, these
technologies may erode many of the justifications for collective
licensing of performance rights by PROs., The Depart;ment is
continuing to investigate the extent to,which the growth of these
technologies warrants additional changes to the antitrust decrees,
against ASCAP and BMI, including the possibility that the PROs

should be prohibited from collectively liceneing Certain,type@ qf,
users or performances.



1941), The civil complaint was in substance identical to the

criminal information except with respect to the relief requested..

Both cases alleged that ASCAP and its members had entered into a

combination to license performance rights exclusively through

ASCAP and thereby eliminate competition among members, to require

music users to take a blanket license covering all of the

compositions in ASCAP's repertory, to refuse to grant licenses to

music users that had protested the fees demanded by ASCAP, and. to

allow large publisher members to control the Society and the

distribution of its revenues to the detriment of ASCAP' other

members,

By March 1941, the parties had reached a settlement

regarding both the civil and criminal actions. On March 4, 1941,

n
this Court entered a consent decree resolving the civil case.

The most significant provisions cf the initial 1941 consent

decree prohibited ASCAP from obtaining exclusive rights to

license its members'ompcsitions; prohibited ASCAP from

discriminating in price or terms among similarly situated.

licensees; required ASCAP to offer licenses other than a blanket

license, including, in particular, licenses for radio

broadcasters for which the fee varied depending on how much ASCAP

music was used (a "per-program" license); required that radio

See United States v. ASCAP, 1941 Tr. Cas. (CCH) $ 56, 104

(S.D.N.Y. 1941). Nine days later, ASCAP, its president and its
entire board of directors were convicted in the criminal case on

pleas of nolo contendere.
-10-



network licenses also cover the local radio stations'roadcast .

of the networks'rograms (a "through-to-the-audience" license);

and imposed on ASCAP various obligations; relating to its

relationship with its members.

On June 23, 1947, the plaintiff brought a second civil

action against ASCAP, Civil Action No. 42-245', ]the ~"fereign

cartel case"). The complaint alleged that, by joining an

international organization of PROs and entering into exclusive

arrangements with those PROs, ASCAP had denied competing PROs

in particular, the fledgling BMI -- access to business

relationships that were essential for those competitors to

compete with ASCAP in the United States.,

While the foreign cartel case was pending,. a.private civil

action brought against ASCAP by movie threat ers, Alden-Rochelle,

Inc. v. ASCAP, 80 F. Supp. 888 (S.D.N.Y. 1948), was decided.. In

Alden-Rochelle, the Court found that ASCAP had prohibited. its

members from directly licensing performance rights to motion

picture producers in competition with ASCAP itself." The Court

also found that, because copyright holders could directly

negotiate with movie producers to license performance rights at

the same time that they negotiated with, those producers to

license synchronization rights, there was 'no'efficiency

justification for allowing ASCAP to colfeqtiyegy license. movie

I'd. at 8 93 .
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producers or theaters. Accordingly, the Court issued an

injunction prohibiting ASCAP from licensing theaters at all."

As a direct result of Alden-Rochelle, ASCAP and the

government entered into discussions to modify the 1941 ASCAP

decree. The parties consented. to substantial amendments to the

decree, including addition of provisions enjoining ASCAP from

licensing movie theaters for performances of compositions in

motion pictures." In addition, among other changes, the Amended

Final Judgment (1) extended per-program requirements to

television broadcasters (an industry that for all practical

purposes did not exist at the time of the original decree) and

generally strengthened the provisions of the decree related. to

per-program licenses; (2) strengthened, "through-to-the audience"

provisions in the decrees; (3) added. provisions to facilitate

competition among PROs to attract members; and (4) created. a

process in the district court for resolving license fee disputes

between ASCAP and music users, generally referred, to as the "rate

court" prov is ions .

At the same time that it entered the APJ, the Court also

Id. at 896; see also Alden-Rochelle, Inc. v. ASCAP, 80

F. Supp. 900, 902-03 (S.D.N.Y. 1948) (decision on remedy) .

'4 See United States v. ASCAP, 1950-51 Tr. Cas. (CCH)

$ 62,595 (S.D.N.Y. 1950). In light of those amendments, on the
same day that the amended decree was entered, the presiding judge
in the Alden-Rochelle case vacated the Alden-Rochelle order and.

dismissed that action.
-12-
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entered a separate consent decree (the "Foreign Decree".) settling

the foreign cartel case." That decree ppogibjit|"d iASCAP from

entering into agreements with members giving ASCAP, exclusive

rights to license foreign performances of their works, and from

entering into exclusive reciprocal licensing with foreign PROs.

In 1960, in response to complaints by various ASAP .members,

the AFJ was further amended by consent with the, addition,of what

has come to be known as the "1960 Order.," ,The $ 9)0,0rper deals

exclusively with ASCAP's relationship with members. It imposes

requirements with respect to the way ASCAP surveys music use for

purposes of allocating license fees among its members; imposes

various obligations on ASCAP with respect to,the way it allocates
~

revenue to members, including requirements that certain changes

to the formulas and rules it uses be filed with and/or approved

by the Department of Justice and/or the Court; requires ASCAP to

create and maintain a Review Board to rqso~lvy pispuges, with

members; and requires ASCAP to make full payment to,a,resigning

member for any compositions that remain in the ASCAP repertory."

Most recently, on November 12, 199), ~thy goqrt, entete@ a

consent order substantially amending the Foreign Decree.. The

amendments removed certain restrictions. on ASCAP'.s ability.to

Uni ted States v. ASCAP, 1950-51 Tr. Cas. (CCH) fi62, 594

(S.D.N.Y. 1950) .

United States v. ASCAP, 1960 Tr. Cas. (CCH) $ 69,612
(S.D.N.Y. 1960) .

— 13-
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deal with foreign PROs, but retained prohibitions on ASCAP

entering into exclusive agreements with foreign PROs.

C. The Competitive Concerns Raised By ASCAP's
Licensing and. Membership Practices

As discussed above, the specific anticompetitive conduct by

ASCAP, and the specific provisions contained in the Final

Judgments to remedy that conduct, have varied over the years.

However, the competitive concerns that ASCAP's conduct has

raised, and the basic approach of the consent decree to remedying

those concerns, have been consistent.

First, at the time the AFJ was entered, ASCAP had, and it

continues to have, market power over most music users. This is

especially true of music users that are unable to anticipate,

track, or otherwise control their music use, such as

establishments with live music performances. Because ASCAP's

repertory includes such a large number of compositions, many

users have no choice but to obtain a license from ASCAP covering

performances of those compositions. They cannot substitute

performances of works licensed. by other PROs. Moreover,

obtaining licenses for all, or even the most commonly performed,

compositions in ASCAP's repertory directly from rights holders

often would be prohibitively costly.

With respect to users that have some control over the music

that they perform, competition from other PROs and. from ASCAP's

members could place some constraints on ASCAP's ability to
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exercise market power over those users. However, ASCAP

historically refused to offer users anything other than a blanket

license. Blanket licenses reduce music users'bility and

incentive to take advantage of competition among rights holders;

under a blanket license, users realize no cost savings from using

another PRO's music or from direct licensing unless they succeed

in substituting away from or directly licensing a2.1 ASCAP music.

The AFJ includes numerous provisions that were intended to

promote competition between ASCAP and other PROs and. between

ASCAP and its members. First, the AFJ p~roPiPit~s AS+P from

obtaining exclusive rights to any compositions, so that members

remain free to directly license performances of any of their

works. Second, the AFJ recpxires ASCAP to offer to broadcasters a,

per-program license in addition to the blanket license, to ensure

that a music user has an incentive to try to license some of,its

music directly even if it must license other music from the

PRO." Third, the AFJ requires ASCAP to.maintain,a 3.ist,of, its,

repertory, to enable a music user to identify works, not part,of,

the pool.

In addition, the AFJ contains a number of provisions

intended to provide music users with some protection from ASCAP's

Under the AFJ, the fee for a per-program license varies
depending on the number of programs that contain ASCAP-licensed

music. Thus, a broadcaster with a per-program license pays a

lower fee if it substitutes non-ASCAP music, or directly licenses
ASCAP music from the rights holder, for any of its programs.

-15-
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market power. It requires ASCAP to offer licenses to all

similarly situated users on non-discriminatory terms, and. allows

users who cannot reach agreement with ASCAP to petition the Court

to set a reasonable fee for their licenses.

Furthermore, a t the time the 1941 complaint was filed, ASCAP

was the only significant organization offering copyright

administration services for performance rights to rights holders

in the United States. Compositions in its repertory accounted

for roughly 98 percent of the performances of music, and it

remained overwhelmingly dominant for many years. As a result,

ASCAP had market power with respect to authors and composers. 1f

an author or composer believed that she wa.s being unfairly

compensated by ASCAP (because, for example, ASCAP's distribution

of revenues favored large composers that governed. ASCAP), her

only alternative to licensing through ASCAP was to attempt to

independently license, monitor and. enforce her performance

rights, an inherently impractical exercise.

Moreover, ASCAP had engaged in a variety of practices that

made it more difficult for new PROs to enter, Among other

things, ASCAP had required its members to enter into long-term

exclusive agreements with ASCAP, and discriminated against

members that left ASCAP in distributing its revenues. As a

result, new PROs such as BMI found. it difficult to attract enough

rights holders and compositions to compete effectively with

ASCAP.
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vacated and its remaining provisions incorporated .into the AFJ2.

This consolidation would make no substantive changes to the

existing Foreign Decree.

B. Section XV - - Prohibited Conduct

Section IV(A) of the AFJ2 prohibits ASCAP from administering

its members'opyrights other than performance rights." This.

provision replaces an analogous provision in the existing AFJ,

except that the AFJ2 applies to foreign as well as domestic

performances.

Section IV(B) of the AFJ2 prohibits ASCAP from limiting its

members'ights to license their compositions directly or through

an agent other than another PRO. The AFJ also prohibits ASCAP

from interfering with direct licensing by its members, but is

ambiguous as to whether ASCAP can prohibit, (qr,refuge to

recognize) licenses granted. by its members, through "music

libraries." Such libraries, which consist of collections of

works, often of a particular genre, may.,be, able to directly

license users more easily and efficiently than individual rights

holders, and thus may encourage competition between ASCAP and its

members. Section IV(B) clarifies that ASCAP cannot. impede

members from licensing through agents such as music librariea.

Like Section IV(A), Section IV(B) applies,to, beth foreign and

As did the AFJ, the AFJ2 exempts from this prohibition
the collection and distribution of royatLtites~ f9r,home .recording
devices and media.
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domestic performances.

Section 1U (C) prohibits ASCAP from treating similarly

situated users differently with respect to license fees, terms or

conditions. Section IV(D) prohibits ASCAP from granting licenses

to users in excess of five years. Section IU(E) prohibits ASCAP

from licensing movie theaters. Section IV(F) prohibits ASCAP

from restricting performances of any work by its licensees in

order to extract additional consideration from the licensee.

Section IV(G) prohibits ASCAP from pursuing copyright

infringement proceedings against motion picture theaters on

behalf of its members. None of these provisions makes any

substantive changes to the existing AFJ,

Section IV(H) enjoins ASCAP from charging broadcasters a

percentage-of-total-revenue fee for a license unless requested to

do so. The existing AFJ contained a similar prohibition, but the

AFJ2 includes language intended to clarify that the Court may

impose such a percentage-of-revenue fee structure in any rate

court proceeding.



C. Section V -- Through-to-the-Audience Licenses

Section V of the AFJ2 requires ASCAP to offer a "through-to-

the audience" license to any broadcaster, an-line transmitter

(defined as an Internet firm that broadcasts qr, streams material

similar to that of traditional radio and television

broadcasters), background music provider, and any operator of any

new technology that transmits programs in an analogous manner.

Through-to-the-audience licenses allow more licensing decisions

to be made by the entities that control.,the musical content of

programs or other broadcasts, and. thus are, in the best position

to benefit from potential competition among PRQs or individual

rights holders."

The existing AFJ requires ASCAP to.offer through-to-the-

audience licenses for radio and "telecasting",networks, as well

as. background music services such as Muzak., Ig does not clearly

For example, a major television network has at least
some ability to control what music is used in its programs, and

may be able to negotiate lower fees for performance rights to the,

music when it still has the option of using other music. Unless .

the network obtains performance rights,for its lcrcal television
affiliates at the same time, those stations,wo'uld have to obtain,
performance rights for their own broadcasts of'etwork programs

at a point in time where the choice of what music to use already .

has been made, and the station has no ability to play'ne rights
holder off against another. This phenomenon, 'an'd its effect on

licensing fees, is described more fully in Vni ted States v. ASCAP

(Application of Buffalo Broadcasting Co.), 1993 Tr. Cas. (CCH)

70,173, 69,660-66 (S.D.N.Y 1993) (hereinafter, "Buffalo

Broadcasting Rate Proceeding" ) . It is, also, part of the rationale

for the Alden-Rochelle decision and the AFJ' prohibiti'on's
ASCAP licensing movie theaters.
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define "telecasting" networks, however, and as a result, ASCAP

and the cable industry engaged in protracted. litigation over

ASCAP's obligation to provide the industry with such licenses.

Although the Court ultimately concluded. that ASCAP was obligated

to offer such licenses," the through-to-the-audience provisions

in the existing AFJ do not expressly apply to other developing

industries, such as the Internet, where through-to-the-audience

licenses could have significant competitive benefits. To ensure

that such licenses are made available to users in these

industries, and to avoid further litigation over the scope of the

decree, the APJ2 clarifies that the through-to-the-audience

requirement applies to on-line transmitters, as well as to any

other as yet unanticipated industry that txansmits programs in a

manner similar to television and radio broadcasters.

DE Section VX -- Iicensing

Section VI of the AFJ2 requires ASCAP to offer a full-

repertory license to any user upon request. The existing AFJ

contains a similar provision, but in response to concerns raised

by ASCAP, the AFJ2 includes new language designed to ensure that

ASCAP need not license a music user "that is in material breach

or default of any license agreement by failing to pay to ASCAP

any license fee indisputably owed. to ASCAP." Section VI also

Vni ted States v. ASCAP (Application of Turner

Broadcasting System, 7nc.), 782 F. Supp. 778 (S.D.N.Y. 1991),

aff'd, 956 F.2d. 21 (2d Cir. 1992) .
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prohibits ASCAP from grant ing .licenses for one or more specified

works in its repertory except under certain narrow circumstances.

The AFJ contained the same limitation.

E. Section VII - - Per-Program and Per-Segment Licenses

Section VII of the AFJ2 requires ASCAP to offer certain

types of users per-program or per-segment license -- licenses

for which the fee varies depending upon how many of. the users'programs"

or segments" contain performances of ASCAP music not

otherwise licensed. This Section replaces a provision in the

existing AFJ that reciuire. ASCAP to offer radio and televi. ion

broadcasters a per -program license (Section VII (B) of the AFJ) .

The AFJ2 expands ASCAP's obligation to offer this type of license

to include on-line transmitters, on-line users, and.

background/foreground mus Lc services, and expressly delineates

the way fees for such licen:es must be;tructured.
ASCAP originally refused to offer music users anything other

than a blanket license -- a license whose fee does not vary with

the amount, nature, or frecpiency with which ASCAP music is

actually performed. The AFJ's requirement that ASCAP offer

broadcasters a per-program license was intended to ensure that

broadcasters, who generally have some ability to anticipate and.

control the musi.c that they perform, could reduce the fees they

would otherwise owe to ASCAP by .-.ubstituting'usic from another

PRO's repertory or obtaining licenses directly from rights
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holders. It was hoped that by ensuring that users could take

advantage of alternative sources of performance rights, the AFJ

would stimulate competition in music licensing.

The per-program provisions of the AFJ have proved to be less

effective than intended in facilitating direct licensing and

promoting competition among PROs. As this Court has recognized.,

notwithstanding the clear requirement in the AFJ that ASCAP offer

broadcasters a genuine choice between a per-program and a blanket

license, ASCAP has consistently resisted offering broadcasters a

realistic opportunity to take a per-program license.'~ Amcng

other things, ASCAP has sought rates for the per-program license

that have been substantially higher than, the rates it has offered.

for the blanket 13.cense g and 3,t has so'Qgh't to impose

substantial administrative and. incidental music use fees and.

unjustifiable and burdensome reporting requirements on users

taking a per-program license." In addition, ASCAP has refused

to offer a. per-program or per-program-like license to users other

See, e.g., United States v. A.SCAP (Applicati on of
Capital Ci ti es/ABC Inc., et al), 157 F.R.D. 173, 200 (1994)
(«ASCAP's per-program proposal is designed to further its aim of
keeping the per-program license technically available but
practically illusory . . ."); Buffalo Broadcasting Rate
Proceeding, supra, 1993 Tr. Cas. $ 70,153 at 69,663 (Dollinger,
M.J.)(«ASCAP was loath to offer a real per-program alternative,

«)

Id. at 69, 664.

See, e.g., United States v. ASCAP (Application of Salem
Nedia), 981 F. Supp. 199, 218, 221 (S,D.N.Y. 1997) .



than those explicitly named. in the decree, although, over time,

such licenses would be practical for more and more types of

users.
Broadcasters have had some success in obtaining per-program

licenses by invoking this Court's authority to set reasonable

fees under the rate court provisions of the AFJ but, as we

discuss below, these proceedings are costly and. are not

realistically available to all users. Accordingly, the AFJ2

expands and clarifies ASCAP's obligations to offer licenses for;

which fees vary depending on the users'erformances of ASCAP-

licensed music.

Section VII(A)(1) requires ASCAP to offer a per-program

license, upon request, to broadcasters sInd~ oq-l~inq transmitters.

As defined in Sections'I(K) and (N) of the AFJ2, a per-program i

license is a license the fee for which varies depending on .the

number of programs or other agreed-upon portions of the users'ransmissionsthat contain music licensed 4y,.ASCAP.",.The term

"broadcaster" is defined in Section II(F) of the AFJ2 to include

any person that transmits or retransmits programming similar to

To the extent a broadcaster or on-,lips transmitter does
not transmit discrete programs, ASCAP and the user may agree .to
assess fees under the license dependingiupon~ wQetpeq gS+P music
is used in some other portion of the transmission, such as each
15-minute interval (analogous to what is called a per-program-
period license in the final judgment entered against BNI) . If
ASCAP and the user cannot agree upon what,portion of the users'ransmissionshould be used in assessing fees owed under the
license, the Court may determine the appropriate portion in a
rate court proceeding.
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that broadcast today by television and. radio stations. Section

II{I) of the AFJ2 defines an on-line transmitter to include any

person that transmits such programming via. the Internet or

similar transmission facility, including any yet-to-be-developed.

technologies for such transmission.

Section VII(A)(2) requires ASCAP to offer a per-segment

license, upon request, to any backgroundiforeground music service

or on-line music user provided: (I) the user's performances of

ASCAP music can be tracked. with reasonable accuracy, (2)

performances can be attributed to "segments" commonly recognized

within the users'ndustry for which a fee can be a.ssessed; and

{3) administration of the license will not place unreasonable

burdens on ASCAP.

The per-segment license requirement is intended to ensure

that users that could obtain competitive benefits from a license

that varies with music use, but that do not transmit "programs"

to which the music they perform can be attributed, are not forced

to take a blanket license. The AFJ2 does not define the word.

"segment" in order to allow ASCAP, users, and the Court. as much

flexibility as possible to determine an appropriate portion of

the user's business to consider in assessing fees owed to ASCAP

under the per-segment license." This flexibility is especially

Among the possible per-segment licenses that might be

found to be appropriate are, for Internet users, a license for

which the fee is based on the number of web pages, or "hits" on

web pages, containing ASCAP music, and for background/foreground
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important in the Internet context, whejLe ~bqsipeqs ptogel,s ps, well

as methods of using music are still evolving

1$

Section VII(B) allows ASCAP to charge,a reasonable

administrative fee for per-program and, per-,segment, licenses

Because a per-program or per-segment lict,nqe,allows ASCAP to

assess fees that. vary depending on the user' performances of

music, the per-program and per-segment licenses require both

users and ASCAP to track music use in a way that the blanket

license does not. This necessarily leads to somewhat higher

administrative costs for both ASCAP and .the user relative to the

blanket license, and ASCAP should be able to recover any

reasonable added costs associated with offering such licenses."

The requirement that administrative fees be reasonable is

intended to ensure that ASCAP cannot peqal~izp gush.c,users that

opt to take advantage of a per-program 9r pep-yegpent license.

Pursuant to Section IX of the AFJ2, the Court may determine

whether ASCAP's administrative costs or fees are reasonable

Section VII(C) clarifies that nothing in the AFJ2 prevents

ASCAP and any user from agreeing on another form of license not

specifically required, to be offered by,the decreq.

services such as Muzak, a license under, which,a fee is assessed

based on the number of channels that perform ASCAP 'mu'sic.

To the extent ASCAP exercises its market power by

charging supra-competitive fees for blanket. licenses, many users

may be willing to pay the added administratxve costs of the per-

program or per-segment license in order to obtaip. the benefits of

more competitively priced music rights. from. other sources.

-27-

JA 2OO



Section VII (D) provides that ASCAP has the option of

assessing a fee for a per-program license in terms of either a

flat fee for, or a percentage of revenue attributable to, each

program containing ASCAP-licensed music. The AFJ contains a

substantively identical provision.

F. Section VIII -- Genuine Choice

Section VIII of the AFJ requires ASCAP to offer music users

a genuine choice between any licenses made available to those

users. As explained in Part III of this Memorandum,

notwithstanding the AFJ's requirement that ASCAP offer

broadcasters a genuine economic choice between the per-program

and blanket license, ASCAP has resisted offering a reasonable

per-program license, forcing users desiring such a license to

engage in protracted litigation, and. often successfully

dissuading users from attempting to take advantage of competitive

alternatives to the blanket license. Accordingly, Section VIII

of the AFJ2 modifies the existing AFJ by setting forth in detail

what is meant by a genuine choice.

Section VIII(A) of the AFJ2 requires ASCAP to use its best

efforts to avoid discrimination among the various types of

licenses offered to any group of users. This provision applies

not only to users entitled to choose between a blanket and a per-

program license, but also to any other forms of license that

ASCAP may make available to users.
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Section VIII (B) requires that, for a representative music

user, the total licen. e fe for a per-program or per-segment

license approximate the fe for a blanket license at the time the

license fees are established., Section II (U) of the AFJ2 defines

"total license fee" as the sum of al.l fees paid by the music user

in connection with the l.icense, including any fees for, ambient or

incidental music use, but excluding any adminis4-.rative, fees

authorized by Section Vll (B),.

In the past„ASCAP has sought to impose per-program license

fees that, for the vast majority of users in ani industry, would

be economical relative to the blanket license, only if those users

were able to eliminate ASCAP-li.censed music (by substitut,ing

music from another PRO's repertory, obtaining direct lLcenses for

music in ASCAP's repertory, or eliminating music altogether) from

a substantial portion of their programs. In this way, ASCAP

attempted to artifi cial Ly discourage users from taking a per-

program license. Disputes over the proper ratio between blanket

and per-program fees have led. t o protracted and costly li.tigation

under the rate court provi.sions of the AFJi

Section VIII(B) thus is intended to cLarify that a

representative user has a "genuine choice" between& a per-program

or per-segment license and a blanket license only if it would pay

roughly the same total license fee under the per-program or per-

segment license that it would have paid under the blanket license

(excluding any added administrative costs), assuming it did not
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reduce or directly license any of its performances of ASCAP

music." In other words, ASCAP may not collect greater royalties

for its members for the same music use simply because the user

has opted. for a, different form of license.

The total license fee for a per-program or per-segment

license is defined. to include any charges for incidental or

ambient music used by the licensee. So-called "incidental" music

(e.g., commercial jingles} and "ambient" music (e.g., music in

the background of a news report or sporting event) are extremely

difficult to control or anticipate, to track and. report to ASCAP,

or to directly license from rights holders. Thus, as this Court

has held., a license covering incidental and ambient uses must be

part of a per-program license, and any separate fee fcr such uses

must be fixed (in other words, it may not vary depending upon

actual usage, so users do not need. to track and. report such

For example, if a typical music user in a given group of

similarly situated users broadcasts ten programs, 8 of which

contain ASCAP music, and its blanket license fee would. be

$ 80,000, its per program fee would be $ 10,000, plus a reasonable
administrative fee. (More typically, fees have been set as a

percentage of the users'evenue, but the same ratios between

fees would apply.) Assuming the user makes no changes in the way

it uses music, and continues to license its music performances
through ASCAP, ASCAP and. its members will collect the same fees
for the same performances under either license ($ 80, 000 under

the blanket; 8 x $ 10,000 under the per-program}. If, however,

the user can directly license music for some programs for less
than $ 10,000 (perhaps a relatively unknown composer whose works

are rarely played, and who thus receives little income from ASCAP

and could be induced to license outside of the PRO), it will have

the appropriate incentives to pursue such licensing
opportunities.



usage), if the per-program license is to be a. realistic

alternative to the blanket license." Septi.ons gI(U), and VIII (B)

codify that holding, and clarify that any such fee be included

when comparing the total fee for a per-program or per-segment

license with the fee for a blanket license in determining whether

the users have a genuine choice between the two forms of

license."
The AFJ2 requires that fees for thy b$~ket and per-program

or per-segment license be approximately the same for a

"representative music user," defined in Section II (Q) as a music

user whose frequency, intensity, and type,,of,,music use is typical

of a group of similarly situated users.",.ASCAP usually

negotiates with industry-wide groups of similarly, situated users

to set license fees applicable to all users in, the 'industry

Users within any such group inevitably vary in the nature and,

extent of their use of ASCAP music. It would be, impractical to

require ASCAP or the Court to tailor license fees to ensure that

United States v. ASCAP (Appli cation of Salem Media),.

supra, 981 F. Supp. at 218.

Because it is unclear whether on-line providers or
background. music services will need such a license, or,, if so,

what its scope might be, Section VII(A)(2) does not explicitly
require that a per-segment license include a license for ambient,

and incidental uses of music. However,, the,AFJ2 is not intended.

to supercede this Court's holding in Salem Media that ASCAP must

provide such a license if necessary to,ensure,that users have a

genuine alternative to the blanket license..

Section II(S) of the AFJ2 sets out factors relevant to
determining whether a group of users is similarly situated.
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each and every music user within a group of similarly situated

users would pay the same fee under a blanket or a per-program or

per-segment license. Accordingly, the AFJ2 requires that the

total license fee for a per-program or per-segment license

approximate the fee for a blanket license for a typical user.

The objective is to ensure that a substantial number of users

within a similarly situated group will have an opportunity to

substitute enough of their music licensing needs away from ASCAP

to provide some competitive constraint on ASCAP's ability to

exercise market power with respect to that group's license

fees.

Section VIII (C) is intended to ensure that ASCAP does not

discourage music users from taking a per-program or per-segment

license by imposing unnecessarily burdensome and costly reporting

requirements on such users. It requires ASCAP to maintain an up-

The extent to which the per-program and per-segment
licenses in fact discipline ASCAP's market power with respect to
any group of similarly situated users will depend not only on how

many users in the group can realistically take advantage of such

licenses, but also on how much of their music those users could

switch to competitive alternatives. Most users will have no

choice but to license at least some of their performances from

ASCAP. For example, users cannot replace ASCAP music with BNI or

SESAC music in pre-recorded programs, and. there is little if any

incentive for the individual rights holders to directly license
such pre-recorded. music for less than what ASCAP would charge

under the blanket license. Because users that have per-program

or per-segment licenses will have competitive alternatives for
only a portion of their performances, only if a substantial
number of users within a group find the per-program or per-
segment license economical will those licenses significantly
constrain ASCAP's market power.
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to-date system for tracking music use related, to the, per-program

and per-segment licenses," and provides that ASCAP may require

users under per-program and per-segment licenses to report

information reasonably necessary for AS~P,to, a(minister the

licenses.

Section VIII(D) provides that the terms and requirements

of any license, including the blanket license, be .reasonable.

1". Section IX - Determination of Reasonable Fees

Section IX incorporates the so-called "rate court"

provisions of the existing AFJ, which establish, procedures for

the Court to resolve fee disputes between ASCAP, and,music users.

Rate court proceedings under the AFJ have been protracted and

costly for music users, ASCAP, and the Court. Indeed, some

proceedings have lasted. a decade or longer, even though the

purpose of the proceedings was to determine license. fees to be

charged during a five-year period. Because rate court

proceedings are so costly, as a practical matter, they are

unavailable to many individual music users. Section IX modifies

the existing AFJ in several significant respects in an attempt to

simplify and. streamline rate court procee4ings, thereby reduc ing

their cost, hopefully making them available to more users, and

Several technologies now exist that can electronically
track music use by radio and television licensees. Such systems
reduce or eliminate the need for users to physically monitor or
report music use under per-program or per-segment licenses, as
well as the need for ASCAP to verify the accuracy of users'eports.
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increasing their effectiveness in regulating ASCAP's market

power.

Section IX(A) sets out the procedures that ASCAP and music

users must follow in order to seek the Court's intervention in a

fee dispute. It differs from the procedures set forth in the

existing AFJ in two respects. The AFJ requires ASCAP to respond.

to a user's written request for a license by advising the user of

the fee it deems reasonable for the license. If the user and.

ASCAP are unable to agree upon a reasonable fee within 60 days,

the user may apply to the Court to set a reasonable fee. Under

the AFJ2, ASCAP may respond. to a written request for a license

either by advising the user of the fee that it deems reasonable

or by requesting information that it reasonably requires in order

to quote a reasonable fee. If the parties cannot agree upon a

licence fee within sixty days of the user's request for a

license, or sixty days after ASCAP's request for additional

information, whichever its later, either the user or ASCAP may

apply to the Court to determine a reasonable fee.

Section IX(B) provides that ASCAP has the burden of

establishing the reasonableness of the fee that it seeks, as it

does under the existing AFJ. However, the AFJ2 further provides

that if a music user is seeking a per-segment license, the music

user has the burden of proving that it meets the first two

requirements of Section VII(A)(2) of the AFJ2: that its
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performances can be tracked and monitored with reasonable,

accuracy, and that they can be attributed to segments commonly,

recognized within the industry for which license fees may be

assessed. Information relevant to these, issues, is, likely to be

most readily available to the potential users of the per-segment

licenses, such as Internet sites that may be using music in new

and evolving ways.

Section IX(C) provides that license fees negotiated by ASCAP

and music users during the first five years that ASCAP licenses

users in an industry shall not be evidence of the reasonableness

of any fees sought by ASCAP. ASCAP has,fryqqen~tly argued that

the Court should infer that fees it had previously obtained in

negotiations with users demonstrate the reasonableness, of the

fees it seeks in rate court proceedings. Usually, in the early

days of an industry, music users are fragmented, inexperienced,

lack the resources to invoke the rate court procedures, and are

willing to acquiesce in fees requiring payment of a high

percentage of their revenue because they have little if any

revenue." Although ASCAP's arguments have usually not been

successful," by pursuing them ASCAP has added to the complexity

and costs of rate court proceedings.

For example, today, these charaptqri,stj.cs describe most

Internet music users.

See, e. g., Buffalo Broadcasting~ Rptq Ppoqeedipg„supra,
1993 Tr. Cas. (CCH) $ 70,153 at 69,657.



Section IX(C) applies only to fees negotiated in the early

years of an industry's dealings with ASCAP. However, nothing in

the AFJ2 is intended to supercede this Court's decisions under

the AFJ that rates negotiated in subsequent years should be

considered relevant to the determination of reasonable fees only

if there is reason to believe that they reflect competitive

market conditions and remain appropriate for later time

periods."
Section IX(D) provides that, if ASCAP does not meet its

burden of demonstrating that the fees it demanded are reasonable,

the Court shall determine a reasonable fee based on all of the

evidence.

Section IX(E) provides that the parties to a rate court

proceeding must have the matter ready for trial within one year

of the filing of the application, unless all parties request that

the Court delay the trial for an additional period not to exceed

one year. It further provides that no other delay shall be

granted unless good cause is shown. As does the existing AFJ,

this section also provides that once a user has requested a

license from ASCAP, the user may perform works in the ASCAP

repertory without payment of any fee except as ordered by the

Court pursuant to Section IX(F) of the AFJ2.

Section IX(F) provides for the establishment of an interim

36 I(
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fee pending completion of negotiations or any rate court

proceeding. lt is similar to provisions in the existing AFJ,

except that it adds a presumption that tlheifqe piped for the last

existing license, if any, between the user and. ASCAP, is the

appropriate interim fee. As we discuss in connection with

Section lX(D) above, this presumption is not intended to have any

effect in the final determination of a reasonable fee .for the.

user. Rather, this presumption is intended to further streamline,

rate court proceedings by reducing the number of issues that .must'e
decided by the Court after discovery. by. the .parties.

Litigation over the appropriate level of interim fees has

prolonged. many rate court proceedings.

Section IX(G) provides that ASCAP must offer any fee

established. by the Court to all similar|y isiguytqd music users

who thereafter reguest such a license. ,Sects.oq. IX(P) clarifies

that nothing in Section XX prevents a musi,c usher from challenging

the validity of any copyright of any work in the ASCAP repertory.

Section IX(I) provides that the Department of Justice may

participate in any rate court proceeding. None of these

provisions makes any substantive changes to the existing AFJ.

H. Section X - Public Lists

Section X of AFJ2 requires ASCAP to make available to the

public information about the compositions contained. in its

repertory, so that music users can more easily determine which .
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PRO administers rights to particular compositions and the

identity of the ultimate rights holder for such compositions.

This information enables users to make more informed licensing

decisions and can facilitate substitution of music from one PRO

for music from another or direct licensing from rights holders.

The existing AFJ also requires that ASCAP maintain a list of

its repertory, but allows it to maintain the list at its offices

"for inspection and copying." Although in recent years ASCAP has

begun to make portions of the list available in electronic form,

its official list consists of a massive paper card catalogue

located. in New York, so that it is not as a practical matter

accessible to users, and users are often unable to determine

whether and to what extent they actually use music in ASCAP's

repertory.

Section X(A) requires ASCAP to respond to users'equests

for information about whether a particular work is in the ASCAP

repertory.

Section X(B) requires ASCAP to make its public list
available for inspection at ASCAP offices, and to maintain an

electronic list of all works in its repertory registered since

January 1, 1991, or identified. in its surveys of performed works

since January 1, 1978. Copies of the electronic list must be

made available in machine readable format, such as CD-ROM, and be

updated semi-annually. In addition, the electronic list must be

accessible on-line, and updated weekly.
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Section X(C) provides that ASCAP must inform users how to

gain access to the public list and public electronic. list the,

first time that it makes a written offer of a license to,a music,

user. This provision is intended to allow,users from which ASCAP

seeks a license to determine whether they i,n gaqt pepfqrrq

compositions in ASCAP's repertory and, if so, whether a per-

program, per-segment or blanket license would be more economical.

Section X(D) prohibits ASCAP from initiating infringement

actions relating to the performance of any work in the ASCAP

repertory that is not, at the time of the alleged infringement,

identified on the electronic public list,.

I. Section XZ - Membership

Section XI of the AFJ2 contains proviSions governing ASCAP's

relationship with its members. The AFJ2 substantially, modifies,

provisions in the AFJ with respect to such, relationships. ,In,

particular, it vacates in its entirety the 196Q Order governing.

distribution of revenues, voting rights, surveys of performances, i

and dispute resolution mechanisms for m@mbprq.
~

Ap Piqcupsyd,

below, these provisions have proven cost;ly, aqd,ineffective in

preventing ASCAP from exercising market power.

Section XI(A) of the AFJ2 rec(uires,ASCAP to,admit to

membership any writer or publisher who meets certain minimal

criteria. This provision is similar to~a ~prpvj.sion in the

existing AFJ.
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Section XI (B) imposes certain obligations on ASCAP with

respect to the distribution of revenues to its members. It

requires ASCAP to conduct an objective survey or. census of

performances of its members'orks, and to distribute its

revenues based primarily on performances of its members'orks.

It requires that ASCAP disclose to a member information

sufficient for that member to understand, how its payment was

calculated.
Section XI (B) also provides that ASCAP may not restrict. the

ability of a member to withdraw from ASCAP at the end, of any

calendar year. In particular, ASCAP must distribute revenues to

a withdrawing member for performances occurring through the last

day of the member's membership in ASCAP, may not reduce the value

it attributes to departing members'orks, and may not prohibit

the member from transferring compositions to another PRO because

of pending license agreements between ASCAP and any users. This

provision is intended. to ensure that members can choose to switch

to a competing PRO without suffering financial pena.lties.

Unlike the existing AFT (pursuant to the 1960 Order), the

AFJ2 does not require ASCAP to use any particular formula or

rules in distributing its revenues. Nor does it require ASCAP to

provide notice to or obtain the consent of the Department or the

Court before making changes to its distribution formula and.

rules.

The restrictions and reporting requirements in the 1960
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Order were intended to prevent ASCAP from exercising, market power

over members by discriminating against them in the distribution

of revenues. At the time the 1960 Order was entered, most

songwriters had no alternative to ASCAP,in, administering

performance rights. Although BMI and SESAC existed, each

collected less than 15 percent of performance rights licensing

fees, and neither provided a strong alternative to ASCAP. Given

the absence of competitive alternatives, for gigPts holders, the

1960 Order was intended to prevent ASCAP ftrorp epcepci,sing, market,

power by discriminating against its smaller members.

In practice, however, the 1960 order has been an ineffective

way of constraining ASCAP. There are no practical. standards

under which the Department or the Court can determine whether

'changes that ASCAP makes to its formula.and rules in fact reflect

the relative values of different music and. music uses to

licensees. Indeed, ASCAP has made at oyer 30 changes to its

formula and rules since the Order was entered.. Although the

Department has taken seriously its obligation to review those

changes, it has been unable to identify~ any prjncipled way to

evaluate whether the changes are appropriate and therefore has

almost never objected to the changes. The regpirements of the

1960 Order thus impose costs on ASCAP (and consequently its

members), on the Department, and. on the Court, but provide little
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if any protection to members." Yet, ironically, when members do

object to ASCAP's distribution practices, ASCAP frequently

invokes the Department' review of its formula and rules as

demonstrating that its distribution practices are fair and.

appropriate.

Moreover, the market for administering performance rights on

behalf of writers and publishers has changed significantly since

the 1960 Order was entered. BMI now has a market share roughly

equivalent to ASCAP's and provides rights holders with a

significant competitive alternative to ASCAP. SESAC, although

still substantially smaller than the other two PROs, has been

growing rapidly and has succeeded in attracting a. number of well-

known songwriters. Competition from BMI and. SESAC is likely to

be far more effective in disciplining ASCAP's distribution

practices than regulation by the Department or the Court. If a

member becomes dissatisfied with the way ASCAP distributes its
revenue, it can move to one of the other PROs. The AFJ2 thus

focuses on ensuring that ASCAP cannot impede its members'bility

to move to a competing PRO.

Section XI(C) of the AFJ2 provides that the provisions of

Section XI(B) shall be effective only upon entry of an order in

Indeed, the 1960 Order may be impeding ASCAP's ability
to compete with BMI and SESAC for members. BMI and SESAC are
able to adjust their distribution practices quickly if necessary
to attract or retain members, while ASCAP must go through the
cumbersome and time-consuming process of submitting changes to
the Department and. the Court.



United States v. Broadcast Nusi c Inc., tQaQ cpngain substantiylly

identical provisions. In addition, unti3. the provisions .of.

Section XI(B)(3), which enable members to leave ASCAP for another

PRO at the end of any calendar year without penalty, become

effective, ASCAP is prohibited from entering into an agreement

with a member with a term of longer than'ive years. Section

XI(C) is intended to ensure that ASCAP is not put at a

competitive disadvantage vis-a-vis its most significant PRO

competitor, BNI.

The final judgment entered against BMI does not include

xestrictions on BMI's conduct analogous,to.,those in Section XI (B)

that limit the way BMI can distribute its Xeyenueq,,or, that

prevent BMI from interfering with its members'bility to move to,

other PRO's. ASCAP was willing in principle to agree to the

restrictions contained. in Section XI(B) of the AFJ2, which .are

intended. to promote competition among PROs to attract rights

holders, but it was unwilling to agree to,those provisiops,if

theix effect was to make it easy for rights holders to leave

ASCAP for BMI, but not for BMI members to leave BNI fox'SCAP

For that reason, the provisions in Section XI(B) will take effect,

only if BMI is subject to similar constra~ntp.,

ZV. The Legal Standard Governing the Court's
Public Interest Determination

This Court has jurisdiction to modify the existing judgments
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against ASCAP pursuant to Section XVlI of the AFJ, Section VI of

the Foreign Decree, and Rule 60(b) (5) of the Federal Rules of

Civil Procedure.

Where, as here, the United States tentatively has consented

to a proposed modification or termination of a judgment in a

government antitrust case, the issue before the Court is whether

modification or termination "is in the public interest." See

Vni ted States v. Western Elec. Co., 993 F.2d 1572, 1576 (D.C.

Cir. 1993); Vni ted States v. Western Elec. Co., 900 F.2d. 283,

305 (D. C. Cir. 1990), cert. deni ed, 498 U. S. 911 (1990); United

States v. I oew's, Inc., 783 F. Supp. 211 (S.D.N.Y. 1992); United

States v. Columbia Artists Management, Inc., 662 F. Supp. 865,

869-70 (S.D.N.Y. 1987), citing United States v. Swift 6 Co.,

1975-1 Tr. Cas. (CCH) $ 60,201, at 65,702-03, 65,706 (N.D. Ill.
1975).

This is the same standard that a District Court applies in

reviewing an initial consent judgment in a government antitrust

case. See 15 U.S.C. 5 16(e); Western Elec. Co., 900 F.2d at 295;

United States v. ATILT, 552 F. Supp. 131, 147 n.67 (D.D.C. 1982),

aff'd sub nom Maryland v. United States, 406 U.S. 1001 (1983).

The Supreme Court has held that where the words "public

interest" appear in federal statutes designed to regulate public

sector behavior, they "take meaning from the purposes of the

regulatory legislation." NAACP v. FPC, 425 U.S. 662, 669 (1976);
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see also System Fed'n No. 92. v. Wright, 364 U.S'. 642', 651 (1961) .

The purpose of the antitrust laws, the legislation involved here,

is to protect competition. Uni ted States v..Penn-Olin Chem. Co.,

378 U.S. 158, 170 (1964) (antitrust laws reflect "a national

policy enunciated by the Congress to preserve and promote a free

competitive economy") . Thus, the relevant question before the

Court is whether entry of the AFJ2 would advance the public

interest in "free and unfettered competition as the rule of

trade." Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 4

(1958); see also Western Elec. Co., 900 F.2d at 308; United

States v. American Cyanamid, 719 P.2d 558, 565 (24 Gir. 1983),

cert. denied, 405 U.S. 1101 (1984); United States v. Loess's,

Inc., 783 F. Supp. at 213.

Zt has long been recognized that the government has broad

discretion in settling antitrust litigation on;terms that will

serve the public interest in competition. See Sam Fox Pub'g Co,

v. United States, 366 U.S. 683, 689 (1961). The Court's role in

determining whether the initial entry of a; cons!ent decree is in

the public interest, absent a showing of abuse of discretion by

the government, or a failure to discharge its duty,,is to

determine whether the government's explanation,is reasoned, and

not to substitute its own opinion. United, States v, Mid-Amer!ica

Dairymen, Inc., 1977-1 Tr. Cas. (CCH) $ 61, 508, at 71, 980 (W.D.

Mo. 1977); see also United States v. Bedhtfel! Carp'...648 P.2d 660,
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666 (9th Cir. 1981), cert. denied, 454 U.S. 1083 (1981), quoting

United States v. National Broad. Co., 449 F. Supp. 1127, 1143

(C.D. Cal. 1978) . The government may reach any of a range of

settlements that are consistent with thepublic interest. See,

e.g., Western Elec., 900 F.2d at 307-09; Bechtel, 648 F.2d at

665-66; United States v. Gillette Co., 406 F. Supp. 713, 716 (D.

Mass. 1975). The Court's role is to conduct a limited. review to

"insur[e) that the government has not breached its duty to the

public in consenting to the decree," through malfeasance or by

acting irrationally. Bechtel, 648 F.2d at 666.

The standard is the same when the government consents to the

modification of an antitrust judgment. Swift & Co., 1975-1 Tr.

Cas. (CCH) $ 60,201, at 65,702-03. Nhere the Department of

Justice has offered a reasoned and. reasonable explanation of why

the modification advances the public interest in free and

unfettered competition, and there is no showing of abuse of

discretion or corruption affecting the government's

recommendation, the Court should accept the Department's

conclusion concerning the appropriateness of the modification.

Conclusion

For the reasons set forth above, the United States has

tentatively concluded, subject to review of any public comments,

that the public interest would be served by entry of the AFJ2 in

place of the AFJ and the Foreign Decree. The United. States may
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July 9, 2003

Ronald H. Gertz
President
Royalty Logic Inc.
405 Riverside Drive
Burbank, CA 91506

Re: Letters of Reoresentation

Dear Ron:

This letter serves as acknowledgement of your letter dated June 19, 2003; whereby you
notified SoundExchange of your putative representation of Lester Chambers, North Star
Media and The Everest Record Group for the licensing, collect~on and distribution of all

royalties pursuant to Sections 112 and 114 of the Ll.S,. Copyright Act.

As you are aware, the Copyright Office has to date required entities to be designated to
collect and distribute statutory royalties on behalf of a.copyright owner or performer in! a

!

final order. As there has been no designation of Royalty Logic inc. ("RLl") as a
Designated Agent for any statutory royalties other than the royalties payable under, the
regulations adopted in Docket No. 2000-9 CARP DTRA 182 for the period. October. 28,
1998 through December 31, 2002, the three designations dated January 1, 2003 do not
obligate SoundExchange to distribute royalties to RLI as a so-called Designated Agent,
with all of the rights attendant thereto.

Notwithstanding the foregoing, SoundExchange will accept a letter oi'irection from a
copyright owner or artist who designates Royalty Logic lnc. ("Ril") as its agent, and any 'istributionsmade by SoundExchange on behalf of those owners or artists shall be
made to RLl net of any deductions that SoundExchange may be able to take under
governing law or regulations.

You should also note that letters of direction, even when executed foi payment of
royalties to a Designated Agent, do not supersede applicable regulations, For example,
under 37 CFR g 261.4(c), "a designation by a Copyright Owner or PeI1ormer of a
particular Designated Agent must be made no later then fhifVy days prior to the receipf
by fhe Receiving Agent of that royalty payment." The Pro'vision'!n your L'alters of
Representation for Licensing, Collection encl Distribution of Poyalties Pursuant to
Sections 112 and 114 of the U.S. Copyright Act that states t!sat the authority granted to
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Mr. Ronald Gertz
July 9, 2003
Page 2 of 2

RLl is effective for "performances/uses prIor to the date of this letter" applies only!o the
extent the letters are not in conflict with such reoutations

Finally, please note that The Everest Record Group author.zed SoundExchange in a
writing dated June 3, 2001 as its agent to license, collect and distribute statutory
royalties. Because of the conflicting authorizations, The Everest Record Group's
designation of RLl as an agent shall not be effective until SoundExchange is notified in
writing by The Everest Record Group that it is no longer authorized to distribute
royalties on its behalf.

We look forward to working with you, and please do not hesitate to contact me if you
have any questions.

Si cerely,

n L. Simson
cutive Director
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May.53-'33 Ssrlaps Fron- 1-255 P 532/OO2 F-332

Ron Gcttz
Royalty Logic Inc.
405 Riverside Avenue
Burbank, CA 91506

Re: Direct License~Aeement between ltcLI and QiMA Men&hers

Dear Ron:

This is to confirm the alp'ecrncnt (agreed to in prirtcip! c in October 200.'&) betwcc:n
Royalty Logic Inc. ("RLI"), on behalf of itself and its members (as morc 1illly desnibcd in
Schedule A to the Form Agre«ment attached as Exhibit A to this lcttcr) and the Digital lvfedia
Association ('DiMA"), «oncoming tbc terms and conditi ons under which RLI will liccnsc nghts
to RLI Sound Recordings to DiMA members (listed on IMibit 8 to this letter). A!11 ca~pital'ized
tcrnts herein shall bear the tneanings ascribed to said terms in thc Form Agrccrncnt attached as
Exhibit A and incorporated by reference herein,

RLI hereby agrees, effective Ianuary 1, 2006, and during the Term, to issue dirc«t
licenses to DilvtA members that operate webcasting services!under obit staiutog lidenses set forth
in 17 U.S.C. )II 112 iuad 114 in accordance with the terms and conditions sct forth in thc Form
Agreement annexed hereto as Exltibit A, DiMA agrees that it shall publicize to its members the,

availability of such a direct lic«nsc Iront RLI. Thc parties acknowledge, however, that no
obligadons on thc part of any DiMA rnernber to RLI shall arise until such time as said member
enters into a signed agre«as«at withe Rf.l regarding thc subject matter hereof.

Please countersign dbis i«ocr agreement in the space indicated below to confirm
RL1"s agreement to the above, DiMA will then immediately «ommunicatc to its members the
availability of direct .icenscs. We look forward to working with RLI in connection wirb
this matt

So than Poner
Executive Director, DiMA

/'7

I

Agr d o:

Ron Gertz
Chairman, Royalty Lo,i«, inc.

Attachments (2)

RYi'ioni&10 NsiZMOnZIDoi tlli S.OOOO

EU I Exh. 13
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PRIVILEGED & CONFIDENTIAL WGM DRAFT 10/29/05

EXHIBIT A:

FORM WEBCASTING PERFORMANCE AND EPHEMERAL LICENSE AGREEMENT

This Webcasting Perfonnance and Ephemeral I.icense Agreement ("Agreement ), dated
, 2006 ("Execution Date"), is made by and between Royalty Logic, Inc., with its

principal offices at 405 Riverside Drive, Burbank, CA 91506, ("RLI"), as the authorized
representative of the Sound Recording copyright owners and/or performers identified ori attached
Schedule A, and ("Licensee") (each a "Party" and, collectively, the "Parties") in
connection with the webcasting activities subject to this agreement. Capitalized terms used
herein are defined in Article I below.

WHEREAS, Licensee makes or intends to make public performances ofSound
Recordings (as defined be)ow) by means ofdigital transmissions;

WHEREAS, Licensee wishes to obtain a license to publicly perform such Sound
Recordings by digital transmission available through an Eligible Webcasting Service (as defined
below) and to make multiple ephemeral phonorecords of such Sound Recordings solely to enable
such'ransmissions;

WHEREAS, Sections 112 and 114 of the U.S. Copyright Act, as amended by the Digital
Millennium Copyright Act, authorize voluntary negotiations for determining reasonable rates
and terms for licenses to engage in certain public performances ofSound Recordings by means
ofdigital transmissions and to make multiple phonorecords (the "Statutory License"); and

WHEREAS, Licensee has agreed to pay a royalty for such licenses, and RU and
Licensee have agreed upon such consideration and other terms, which are refiected in this
Agreement;

NOW, THEREFORE, pursuant to 17 U.S.C. ) 5 112(e)(2), (3) and (5) and 114(e),
(fj(2)(A) and (f)(3), and in consideration of the mutual promises contained in this Agreement, the
adequacy and surtciency ofwhich are hereby acknowledged, the Parties hereby agree as
follows:

ARTICLE I
DEFINITIONS

The following terms shall have the meanings set forth below:

1.1 "Affiliate" shall mean, with respect to any Person, iny other Person which directly or
indirectly controls, is controlled by, or is under common control with, such Person. A Person
shall be regarded as in control of another Person if it owns, or directly or indirectly controls, at
least fifty percent (50%) of the voting stock or other ownership interest of the other Person, or if
it directly or indirectly possesses the power to direct or cause the direction of the management
and policies of the other Person by any means whatsoever.

SVIAOI5955'OII59SDOInIOQ99989 OOOI
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EXHIBIT A:
FORM WEBCASTING PERFORMANCE AND EPHEMERAL LICENSE AGREEMENT

1 .2 "Ehgiblh Webcasting Service" means a World Wide Web site operate'd by'r under tbe
control of Licensee, including any separate web bmwser window's, attdio'play'crs, or media
players that are launched when a Eligible Webcasting Service Usler ciioosles th lis& tban'nternetradio station containing Eligible Webcasting Service Perf!ormanc'es offered by the
Licensee.

1.3 "Confidential Information" means (a) information submitted by Licensee to RL1 that is
unique to Licensee, including without limitation, the number ofEhgibleWebkastihg Service 'erformancesspecifically made by Licensee and the identification of,'individual Sound
Recordings as having been performed specific'ally by Licensee, aitd (b) aiEly information provided
by one Party to the other Party and, ifdisc)osed in writing, prominently marked in writing or
stamped as "ConfidentiaL"

E

I

6

iI

1.4 "CRB Decision" shall incan the publication in the Federal'Registei of s final ohier'in t?le
pending proceeding to set rates and terms for eligible nonsubscription services aud new
subscription services, identified as 2005-1 CRB DTRA.

1.5 "Effective Date" shan have the meaning set forth in Section 5.1.

1.6 "Eohemeral Phonorecord" shall have the meaning set forth in Section 2.1 (b).

1.7 "Featured Artist" shall mean the performing group or, ifnot a group or ensemble, the
individual performer, identi5ed most prominently in print on, or otherwise in connectidn with,
the phonorecord actually being performed. Where both the vocalist or!Soldist ahd the group or
ensemble are identified as a single entity and with equal prominence, both 'the individual arid the
group qualify as the 'Featured Artist.'" The Featured Artists receives 45.0% of the'sound
recording perfonnance royalty as established by 17 U.S.C. g 114(gx2)(D).,'.8

"Licensee" shall have the meaning set forth in the preamble and shall iiiclude successors
and assigns to tbe extent permitted by this Agreement.

1.9 "Nonfeatured Artist" shall mean the musicians snd vocalists thiit pdrfortn attxiliary'unctionson a recording, and through their unions, receive 5.0% of the'sound recording'erformance

royalty (2.5% for musicians, 2.5% for vocalists) as cstabliished by!17 U.s.CI. $
I l4(g)(2)(B) and (C).

1.10 "Person*'eans a natural person, a corporation, a limited liability company, a
partnership, a trust, a joint venture, any governmental authority or any other equity organization.

1.11 "Prooortionate Share" shall have the meaning set forth in Section 3.1.

1.12 "Eiiaibie Webcastina Service Revenues" shall have the mealning set! forth on! Scb!edule B.
attached hereto.
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EXHIBIT A:
FORM WEBCASTING PERFORMANCE AND EPHEMERAL LICENSE AGREEMENT

1.13 "RLI" shall have the meaning set forth in the preamble and shall inc)ude any successors
and assigns to the extent permitted by this Agreeinent.

1.14 "RLI Plav Ratio" shall have the meaning set forth in Section 3.1.

1.) 5 "RLI Sound Recordinas" or "Renertorv" means all copyrighted Sound Recordings,
including Sound Recordings created during the Term, with respect to which RLI has or will have
during the Term the right to license public perforinances by means ofdigital transmission and
related ephemeral reproductions under 17 U.S.C. Sections 114 and 112, as the case may be,
inc)uding, but not limited to, those owned or licensed by entities identified on Schedule A or
otherwise identified by RLI, as updated by RLI from time to time. Notwithstanding the
foregoing, no individual Sound Recording sha)l be deemed to be an "RU Sound Recording" or
an item of "Repertory" until identified as such in a writing to Licensee by RLI.

).16 "Eliaible Webcaatina Service Performances" means aH e)igib)e nonsubscription
transmissions and subscription transmissions under the Statutory License (as defined in 17
U.S.C. $ 114) ofRLI Sound Recordings, including any portion thereof, to Eligible Webcasting
Service Users made &om servers owned or contro))ed by Licensee or Licensee's authorized
agents or sublicensees, but not digital audio transmissions (as defined in 17 U.S.C. g I ) 4) made
by any other means or audio transmissions ofSound Recordings licensed under a separate
agreement between Licensee and a third Person where such third Person has the right to grant
Licensee the right to transmit such Sound Recordings.

I,) 7 "E)iuib)e Webcastinu Service Users" means all those who access or receive Eligible
Webcasting Service Performances or who access the Eligible Webcasting Service.

1.) 8 "Sound Recordinl" means a work that results from the fixation of a series ofmusical,
spoken, or other sounds, but not including the sounds accompanying a motion picture or other
audiovisual work, regahi)ess of the nature of the materia) objects, such as disks, tapes, or other
phonorecords, in which they are embodied.

1.19 "Sound Record)no Couvriaht Owner" shall mean the copyright owner of the exc)usive .
right under )7 U.S.C. $ ) 06(6) to publicly perform a sound recording by means of a digital audio
transmission.

1.20 "Terei," shall have the meaning set forth in Section 5.1.

1.21 "Territorv" means the United States, its territories, commonwealths and possessions.
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EXHIBIT A.
FORM WEBCASTQ4G PERFORMANCE AND EPHEMERAL LICENSE AGREEMENT

ARTICLE 2
LICENSE GRANT

2.1 GeneraL

a. Public Performances, RLI hereby grants to Licensee, during the Tenn, subject to
the limitations set forth in this Agreement, a nonexc]usive license, without any right to
sublicense (except as set forth in Section 2.2), to perform pub]ic]y a]] or any gordon df ant
Sound Recordings in the Repertory through the E]igib]e Webcasting'Service,'it|un the
Territory, bymeans ofEligible Webcasting Service Performances; pr'ovided that (i)such'ransmissionsare made in conformity with the provisions of 17 Q.S.e. $ '114(d)(2)(A) and (Q;
and (ii) Licensee complies with 17 U.S.C. f ] 101 and all of the terms and conditions of this
Agreement.

b. Eohemeral Phouorecords. In addition to the right'provided under 17 V.S.C. $
112(a), RLI hereby grants to Licensee, during the Term, subject to the limitations set forth'n this 'greement,a limited, nonexclusive license, without any right to hub]fcenke (except as'set forth in
Section 2.2) to make and use within the Territory pbonorecords of all or any portion of any RLI
Sound Recordings for the sole purpose ofusing such phonorecorch to make E]igib]e %ebcasting
Service Performances; provided that: (i) such phonorecords are ]iinited to those necessary to
encode Sound Recordings in different formats and at different bit rates as necessary to facilitate
Eligible Webcasting Service Performances licensed hereunder, (il) suCh phonbrecdrds 'are made
in conformity with the provisions set forth in 17 U.S.C. f 112(e)(l)(A)-(D); arid (iii) Licensee
comp]ies with ] 7 U.S.C. $ 1101 and all of the terms and conditions of this Agreement
("Ephemeral Phonorecords").

2.2 Limited Authorization to Third Persons. Notwithstanding tbe foregoing, upon prior
notice by Licensee to RLI, Licensee may distribute its Eligib]e Webcasting Service
Performances through an authorized third Person or employ the services ofa third Person
pursuant to a written agreement to assist Licensee in its delivery ofEligib]e WebcastingService'erformances,and in doing so, such third Person may exercise an]I'rights @auld to Licensee
under Section 2.1. Any distribution/de]ivery through a third Persoh sh]!]] He subject to RLI"s
consent, not to be unreasonably withheld. Any agreement between Licensee and any such third
Person shall (i) contain the substance of all terms and conditions of this Agreement'and'ob]igate
such third Person to provide all such services in accordance with all apP]ickb]e'ternts add
conditions of this Agreement, including without limitation, Article'2 aM Shctidns 4.1 and 4.2;
(ii) specify that such third Person shall have no right, except as permitted under its agreement
with Licensee consistent in a]] respects with the terms and conditio'ns hereo'f, to make Eligible
Webcasting Service Performances or any other performances or phonorecoids on its own behalf
or on behalfof any Person other than Licensee by virtue of this Agreement, inc]udii!g in the case
ofphonorecords pre-encoding or otherwise establishing a library oi So!Ind jLectIrdings that it
offers to Licensee and others for purposes ofmaking performances,'ut'inst'ead must obtain all
necessary licenses from RLI, the copyright owner or another duly authorized Person, as the case
may be; (iii) specify that such third person sha]] have no right to grant any further sub]icenses;
and (iv) provide that RL] is an intended third-party beneficiary of a]] such ob]igations with t]ie
right to enforce a breach thereof against such third. Person.
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EXHIB1T A:
FORM %EBCASTING PERFORlvEANCE AND EPIIEMERAL LICENSE AGREEMENT

2,3 License Limitations.r

a,, e roduction of Sound din . Except as provided in Sections 2.1(b) and
2,2, nothing in this Agreement grants Licensee, nor does this Agreement authorize Licenscc to
yant to any other Person (includinge without Iimitauon, any Eligible 'Webcasting Service User,
any operator ofanother Eligible Wcbcasting Service or any authorized third Person), the right to
reproduce by any means, method or process whatsoever, now known or hereafter developed, any
of thc Sound Recordings in the Repertory, including, but not limited to, transferring or
downloading any such Sound Recordiu s to a computer hard drive, or otherwise copying the
Sound Recordings onto any other storage medium. All rights which are not expressly granted by
RLI hereunder in respect ofRLI Sound Recordings are reserved by RLI and its successors,
licensees, and assigns.

b t artary. The )ioemes hrmrted iethisAhr roe t shalt be timhed m the
Territory. Licensee shall exclusively locate aII servers storing phonorccords or making public
performances licensed hcrcundcr within thc Temtory.

3. i i~seer .

ARTICLE 3
CONSIDERATEOlhl

a. Public Performance and E hemeral License Fee. In consideration for the licenses
provided in Section 2.1 and Section 2.2, each Licensee shall pay to RLI a license fcc equal to
Eve and onc-halfpercent (5.5%) ofRLI'3 "Proportionate Share" of Eligible Webcasting Service
Revenue. RLI's "Proportionate Share" ot Eligible %'ebcasting Scrvicc Revenue with respect to a
particular quarter shall be calculated by multiplying (i) Licensee's Eligible V'febcasting Service
Revenue with respect to such period times (ii) the "RLI Play Ratio." The "RLI Play Ratio"
rcfcrs to a fraction- the numerator ofwhich shall be the total number of times that any RLI
Sound Recordings.arc performed in conformity with the provisions of 17 U.S.C, g 114(d)(2) by
Licensee during such quarter, and the denominator ofwhich is the total number of times that all
sound recordings, including RLI Sound Recordings, are performed in conformity with the
provisions of 17 U.S.C. g 114(d)(2) during such quarter.

To the extent that RLI does not represent and/or control thc perfortnance rights of
the Featured Artist(s) or the Nonfeatured Artist(s) for a particular R;I I Sound Recording, the
performance of that RLI sound rccordin„o, before being added to the numerator of the RLI Play
Ratio, shall be further prorated according to the percentages prescribed at 17 U,S.C, g 114(g)(2}.
(For example, ifRLI controls only the performance right of thc Sound Recording Copyright
Owner, but not the Featured Artists for that Recording, and is therefore entitled to only 50% of
the receipts fi'om a public pctfotmance of'he Sound Recording under f 114(g)(2}, then only onc-
half ofa pmforrnance would be added to the numerator of the RLT P) ay Ratio,)

b. M'nimum Pa ent. Licensee shall pay a nonrcfundable minimum annual
payment of$2500, but no less than $500 per channel on which thc RLI play ratio exceeds J
fully creditable to and rccoupable against royahy payments due under paragraph 3.1(a) of this
Amecmcnt. Such payment sEal! bc made by January 31 of the applicable year,
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c. Timing. Paymems shall be made on quarterly basis, and due tbe later of 30 days
after receipt of RLI's invoice in accordance with paragraph 3.3 below, or 45 days after the close
ofeach quarter (beginaing May 15, 2006).

d. Finaace Charac. Licensee shall pay a finance charge of one and one-halfpercent
(1.5') per month, or the maximuin rate permitted by law, whichever is less, from tbe'date due,
on any required payment or portion thereofthat is aot made on or before its due date, without
prejudice to any other rights RLI may have in connection with such delinqueacy..

3.2 Ebaibie Webcastine Service Revenues Received After the Term. In the event that
Licensee receives, after the Term, revenue allocable to activities included in the definition of
Eligible Webcasting Service Revenues, which occurred during the Term, Licensee shall account
for and make payments as provided herein, promptly following receipt of such revenue (without
regard to the fact that such revenue may be received prior to, or in the middle of, a'uarterly
accounting period after the Term).

3.3 Reoorts. Licensee shaH submit to RLI such information ak may be reqtured of similarly
situated licensees under applicable rules and regulatiuns of the Cdpyri~ght Office, including
without limitation the interim regulations adopted by the Librarian of Congest in April, 2004,
published at 69 Fed. Reg. 11515 (March 11, 2004) (codified at 37 C.F.R. g 270 et. seq.). Upon
receipt of licensee's reports hereunder, RLI shall issue an invoice based ori the'RLI Play Ratio
and submit same to licensee.

3.4 CRB Rate Adiustment Mechanism. The Parties believe that th'e Consideration provisions
hereof reflect fair market value consideration for the rights and benefits mutually conveyed
hereunder. However, in the interests ofnot requiring that any Partly payl or'recelive license fees
that might create a competitive disadvantage to them relative to other entities making payments
or entitled to receive payments under the Statutory I.icense, the Parties'have agreed'to the
following: In the event the CRB Decision results in royalty fees (whether of a greater or lesser
amount) payable by statutory licensees that are different than those payhble under Sbctihn 3.1 (a)
hereof, the royalty fees payable by Licensee hereunder shall be retroactively adjusted ba'ck to the
Effective Date; the non-economic terms shall likewise be conformed to the non-economic
provisions of the CRB Decision. From the date of the CRB Decision fbrwitrd, the rtites'and'erms

of the Statutory License as determined by the CRB Decision 'shal'I govern'he Parties.
Licensee shall notify RLI, within sixty (60) days of publication in the Federal Register of the
CRB Decision, whether any adjustment is appropriate (and, ifso, ih wffat afnoufit) ah a 'onsequenceof the CRB Decision. If Licensee has overpaid royalues compared to the amounts
due after any such adjustment, at the election ofLicensee, such overpayment shall be either
returned to the Licensee within sixty (60) days of written request from Licensee:to RLI or may
be applied as a credit against future royalties due. IfLicensee has uhdefpaid royhititis cdmpslred'o

the amounts due aller any such adjustment, then the Licensee shdll pity RLI tfie anhouht of
such underpayment within ninety (90) days ofpublication in the Federal Registe'r of the CRB
Decision. Any adjustment in accordance with this section 3.4 shall be accompanied by
documentation identifying the basis for the adjustment..
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ARTICLE 4
COVENANTS AND REPRESENTATIONS

4.1 Cooueration with Teclmoloav Solutions. Licensee shall cooperate with RLI in
implementing technology solutions for reporting, and Licensee shaB implement such technology
at such time as it becomes available at a reasonable cost to Licensee.

4.2 Reoresentations. The Parties represent and warrant that they each have the right, power
and authority to enter into this Agreement and that this Agreement has been duly and validly
executed by authorized officers of each Party on behalfof themselves and the Persons identified
in Schedules A 8t B. RLI warrants that Licensee's performance ofSound Recordings under this
Agreement will not infringe tbe copyright in any Sound Recordings in the Repertory.

ARTICLE 5
TERM AND TERMINATION

5.1 Term. The term of this Agreement commences on January I, 2006, or any subsequent
date agreed upon between Licensee and RLI (the "Effective Date") and ends at midnight Pacific
Standard Time on December 3), 2010, unless earlier terminated pursuant to Section 5.2.

5.2 Mutual Termination.

a. Bv Aareement. This Agreement may be terminated in writing upon mutual
agreement ofboth Parties.

b. Other Circumstances. Either Party may tenmnate this Agreement as to the other
Party if, at any time, such other Party shall file in any court or agency pursuant to any statute or
regulation of any state or country, a petition in bankruptcy or inso)vency or for reorganization or
for an arrangement or for the appointment of a receiver or trustee of the Party or of its assets, or
if such other Party proposes a written agreement ofcomposition or extension of its debts, or if
such other Party shaB be served with an involuntary petition ayonst it, tiled in any insolvency
proceeding, and such petition shall not be dismissed within sixty (60) days after the filing
thereof, or ifsuch other Party shall propose or be a Party to any dissolution or liquidation, or if
such other Party shall make an assignment for the benefit ofcreditors.

ARTICLE 6
MISCELLANEOUS

.6.1 Verification of Information.

a. Audit Riahts.

(i) Books and Records. Upon thirty (30) business days'rior written notice,
but not more than once during any twelve (l2)-month period, RLI shall have the right to examine
relevant portions ofLicensee's books and records to

verify (I)

the accuracy of the information
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Licensee is required to provide RLI under this Agreement and (II) LiCensbe's'orhpliilnce'with
each of the terms and conditions of this Agreement. Any such audit shall be conducted by an
independent and qualified'auditor identified in the notice. In ord'er to verify the inforination
described in clauses (I) and (11) above, Licensee shall use commdrcially rt:asonable e6'orts to'btainthe relevant portions of the books and records of any third'ersons'or 'the purposes of the
audit. Such books and records shall be retained by Licensee for thteeI (3) 'years follow'ing'xpirationof the Term. Before rendering a written report to RLI, 'the auditor shall'review the
tentative written findings of the audit with an appropriate agent or employee of the Licensee in
order to remedy any factual errors and clarify any issues related tb thel audit.'ii)

Data Records. Upon thirty (30) Business Days prior written notice, but
not more than once during any twelve (12)-month period, Licens& shlalI Provide RLI tvith'such
reasonable additional information (e.g., access to server logs) as iIhall'reasonably be required for
RLI to verify (I) the accuracy and completeness of the reports pro'vide'd under 'Section 3.4 and
(Ii) Licensee's compliance with each of the terms and conditions of this A'greement.

b. Exuenses. Expenses incurred by RLI for any examination conducted by RLI
under Section 6.1(a) shall be paid by RLI unless such examination results tn a ~determination that
Licensee's actual payments for the period examined were more thlan t6n p8rceht (10'Yo) below the
payinents required under this Agreement, in which case Licensee shafl pay the costs of the audit.

6.2 Notices. All notices and other communications between the Partied hereto shall'be In
writing and deemed received (a) when delivered in person; (b) upbu cdnfit1ned transmissiohby'acsimiledevice; or (c) five (5) days after deposited in U.S. mails,'postage'prepaid,'ertified or
registered mail.

6.3 Aonlicable Law and Venue. This Agreement shall be governed:by, 'and:construed in
accordance with, the laws of the State ofCalifornia (without giving effect to conflicts of law
principles thereof). The Parties agree that all actions or proceeding's ari'sing directly: or indirectly
from or in connection with this Agreement shall be litigated only in the United 'States District
Court for the Central District ofCalifornia, The Parties consent to the jtiris8ictibn ahd Venue of'he

foregoing court and consent that any process or notice of motion or'other application to said
court or a judge thereof may be served inside or outside the Central District of Californiaby'egisteredmail, return receipt requested, directed to the Party for w'hich it is intended at'its
address set forth in this Agreement (and service so made shall be dkemed complete five'(5) days
after the same has been posted as aforesaid) or by personal service or in such other manner as
may be permissible under the rules of that court.

6.4 Severabihtv. Whenever possible each provision of this Agr'cement shall be interpreted in
such a manner as to be effective and valid under applicable law, but ifaby provision of shis
Agreement shall be prohibited by or invalid under applicable law, such 'prov'isions shall be
ineffective to the extent of such prohibirion or invalidity, without invalidating the remairider of
such provision or the remaining provisions of this Agreement.

6.5 Amendment. This Agreement may be modified or amended only by a writing signed by
the Parties.
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6.6 Entire Aureement. This Agreement expresses the entire understanding of the Parties and
supersedes all prior and contemporaneous agreements and undertakings ofthe Parties with
respect to the subject matter hereof.

6.7 Counternarts. This Agreement may be executed in counterparts, each ofwhich shall be
deemed to be an original, but which taken together shall constitute one agreement.

6.8 Assiimment. In the case ofa merger or other business combination in which RLI rtr
Licensee is not the surviving entity, or in which RLI or Licensee's stockholders will own after
such business usuubination less than fifty percent (50%) of the stock outstanding in the combined
entity, or ifR1I or Licensee sells all or substantially all ofits assets, or ifmore than fifty percent
(50%) ofRU or Licensee's equity securities are acquired by any one person, entity or group, in
any one transaction or a series of transactions (collectively, a "Change in Control"), this
Agreement and the rights hereunder shall be assignable or transferable by either Party without
the prior written consent of the other Palty (including any assignment or transfer to any
subsidiary or Affiliate ofeither Party); proVide, however, that RLI may assign its obligations
and rights to, or designate, a collective entity or other entity to perform RLI's obligations under
this Agreement, in which case such assignee or designee shall assuine all obligations and rights
ofRLI under this Agreement.

6.9 Relauonshiu of the Parties. This Agreement shall not be construed to create a
partnership, joint venture, agency or other legal relationship between the Parties, or to form any
other legal entity.

6.10 Headings. The titles used in this Agreement are used for convenience only and are not to
be considered in construing or interpreting this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
date first above written.

Royalty Logic, Inc. Licensee

By:

Title: Title:

(

1
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'CHEDULEA

Solid Gold Records
Casablanca Kids
215 Music and Media
Trax Records, Inc.
Phat trax
Hot Mix 5
Saber Records
R k L Records
Dangerous Records
Everest/Ceta Opera Series
Concert-Disc
Esoteric
Archivebf Folk and Jazz Music
Period

'enaissance

Oceanic
Archive ofPiano Music
Archive ofGospel Music
Timeless Treasures
Devon Music Corporation
Legacy International
Olympic
Counterpoint
Hi Fi Records
Arvee Music
Seals
Life
Top Series
Murray Hill
8escol
Abkco Music and Records
Literati X
Lester Chambers
Belmondo Music LLC
Budhi Brown
North Star Media
Panka Records
Sigala Records
Paul Anka
Metallica
Dr. Dre
Carly Goodwin
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SCHEDULE Bi
Definition of Elieibie Webcastina Service Revenues

Eligible Nonsubscription Service and New Subscription Service Revenues (together, "Eligible
Webcasting Service Revenues") shall mean all monies and other consideration paid or payable,
including the fair market value ofnon-cash or in-kind consideration paid or payable by third
parties, from the operation of a nonsubscription service or new subscription service operating
under the section 114 statutory license (an "Eligible Webcasting Service"), as comprised of the
fogowing:

(I) Subscription fees and other monies and consideration paid specifically for access
to the Eligible Webcasting Service by or on behalfof subscribers receiving within the United
States transmissions made as part of the Eligible Webcasting Service;

' Monies and other consideration from audio or visual advertising, promotions,
sponsorships, time or space delivered or targeted, exclusively or predominantly, to users of the
Eligibie Webcasting Service ("Eligible Webcasting Service Users"), whether

(i) On or through the Eligible Webcasting Service media player while an
Eligible Webcasting Service User is logged on to the Eligible Webcasting Service, or on pages
accessible only by Eligible Webcasting Service Users or that are predominantly targeted to
Eligible Webcasting Service Users, or

(ii) In e-mails addressed exclusively or predominantly to Eligible Webcasting
Service Users, or

(iii) Delivered exclusively or predominantly to Eligible Webcasting Service
Users in some other inanner,

in each case less advertising agency commissions (not to exceed 15% of those inonies and other
consideration) actually paid to an agency not owned or controlled by Licensee; .

(3) Monies and other consideration (including without limitation the proceeds ofany
revenue-sharing or commission arrangements with any fulfillment company or other third party,
and any charge for shipping or handling) from the sale of any product or service directly through
the Eligible Webcasting Service media player while an Eligible Webcasting Service User is
logged on to the Eligible Webcasting Service, or through pages or advertisements accessible only
by Eligible Webcasting Service Users or that are predominantly targeted to Eligible Webcasting
Service Users (but not pages or advertisements that are generally available to visitors to a multi-
media website or that are otherwise not predoininantly targeted to Eligible Webcasting Service
Users), less

(i) Monies and other consideration from the sale ofphonarecords, digital
phonorecord deliveries of sound recordings, audio-visual works embodying sound recordings or
music subscription services;
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(ii) The Licensee's actual, out-of-pocket cost to purchase for resale the
products or services (except phonorecords and digital phonorecord deliveries of sound
recordings) fium third parties, or in the case ofproducts produced otI services provided bythe'icensee,the Licensee's actual cost to produce the product or provide the service (but not more
than the fair market wholesale value of the product or service); and

(iii) Sales and use taxes, shipping and credit card and fulfillment service fees
actually paid to unrelated third parties; and

(4) Bad debts recovered with respect to subparagrapha (I) through (3) of this section;
provided that the Eligible Webcasting Service shall be peimittedl to deduct bki debts actually
written off during a repottiug period.

For the avoidance ofdoubt:

t

!

i

9

(A) Eligible Webcasting Service Revenues does not include

(I) monies/consideration from advertising, promotions, sponsorships, time or
space appearing on or associated with (a) the home page ofa company that operates a website
inclusive ofconsumer offerings other than an Eligible Webcasting Service (a 'Miilti-Media
Website"), or (b) other web pages of a Multi-Media Website available both to users ofan
Eligible Webcasting Service and other Multi-Media Website visitors more generally; and'2)

amounts paid by subscribers to a company opeiiating a Multi-Media
Website (a "Multi-Media Site Operator") for access to a "bundled" product offerin in'which:
consuiners are able to access an Eligible Webcasting Service among multiple website offerings,
and where the aforesaid bundled subscription price is not di'fferentiate'd by or among such
offerings, provided:

(a) that the Ehgible Webcastmg Service alsb is bffeied t'o nonsubscribers
of the Multi-Media Site Operator on the Internet, on an advertising-supported basis and without
charge to users thereof (such service to be known as a "Free Eligible Webcasting Service"), and

(b) that, in the event the Eligible Webcastinlg Survive Rctventiesper-'tream-hourassociated with a Free Eligible Webcasting Service are greater thah the Eligible
Webcasting Service Revenues per-stream-hour associated with the Eligible Webcasting Service
that is offered to subscribers ofa Multi-Media Site (as part of the bundle of product offerings
available to such subscribers), then the aforesaid revenue per-stream-hour associated with the
Free Eligible Webcasting Service shall be used to calculate the Eligible Webcasting Service
Revenues applicable to the operation of the Eligible Webcasting Service componerit ofthe
bundle of offerings delivered by Multi-Media Site Operators to their subscribers.

(B) The fact that a transaction is consummated on a different page than the
page/location where a potential customer responds to a "buy button" ar other purchase
opportunity for a product or service advertised directly through such player, pages or
'advertisements shall not render such purchase outside the scope of~Eligible~ Webcasting Service
Revenues hereunder, and
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{C) Monies and other consideration paid by or on behalf of Eligible %ebcasting
Service Users for software or any other access device owned by Licensee (or any subsidiary or
other affiliate of the Licensee, but excluding, for the avoidance of doubt, any entity that sells a
third'-party product, whether or not bearing the Licensee's brand) to access the Licensee's
Eligible Webcasting Service shall not be deemed part of Eligible Webcasting Service Revenues,
unless such software or access device is required as a condition to access the Eligible
Webcasting Service and has no independent function other than to access the Eligible
%ebcasting Service.
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Before the
UNITED STATES COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

Digital Performance Right
In Sound Recordings and
Ephemeral Recordings

Docket No. 200S-I
CRB DTRA

TESTIMONY OF N. MARK LAM,
CHASMA¹ EXECUTIVE COMMITTEE AND CEO'F IiIVE365. INC.

INTRODUCTION AND WITNESS BACKGROUND'.
I am the Chairman of the Executive Committee and CEO of, Live365,

and I subruit this statement in support of the direct case of,the, Digital Media Association,

("DiMA*') in this proceeding. Live365 is an Internet radio service provider which owns

. and operates the Web site located at www.l ive365.corn. Prior to joining Live365 as CEO

in September 2004, I served as an advisor to Live365 after leading a due diligence team

in 2002 to examine the viability o f Live365. I specialized in forming global alliances and

solving business and legal problems for international high-tech, companies for oyer a

dozen years, My clients included Phihps Electronics and Hon Hai iPrecisi'on Industry Co.,

Ltd. (a top BusinessWeek Infotech 100 Company with over i$16 Billion in annual

revenue). I began my professional career at GM/Hughes,,where I did strategic planning

and business analysis. Subsequently, I was a senior consultant at Geneva. Company, a

leading business valuation and Merger and Acquisition ifirm and a senior invesltment:

manager at Dynafund, an international high-tech venture capital firm.
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2. I have published articles in numerous journals and newspapers

including the Harvard Business Review, Hong Kong Economic Journal, Economic Daily,

and Wealth Magazine. I have been a guest speaker at UCLA, USC, UC Irvine and the

California State Bar Education Institute. I also serve as a lecturer for MBA classes in

global management and alliances at the Graduate School of Management at UC Irvine.

3, In 2006, Professor John L. Graham, an authority in international

marketing and negotiation, and I will have a forthcoming book to be published by

McGraw H&ll on Chinese business negotiation. I received a B.A. in Economics f'rom

Hamilton College, a J.D. &om University of California Hastings College of the Law, and

an M.B.A. &om UCLA Anderson School of Management,

4. As is described more fully herein, Live365 enables consumers,

independent and other musical artists, businesses (including but not 'finuted to terrestrial

radio stations), organizations, clubs, religious and political groups and others to webcast

Internet radio stations to the public. Live 365 has received numerous awards, including

being a two-time recip'ient of both the Best Radio Website Award f'rom the Web

Marketing Association and the People's Voice Award for the Best Music Site at the

Webby Awards. Today, I.ive365 provides end-to-end Internet radio services for

approximately 10,000 active Internet radio stations and reaches more than three million

listeners each month,

5. Live365 launched in July 1999, with the mission of making Internet

broadcasting simple and available as a communications tool for any individual. Live365

provides prospective Internet radio broadcasters ("Broadcasters") with broadcasting
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OVERVIEW OF THE LIVE365 SERVICE'.

As is referenced above, Live365 provides Broadcasters with the

computer storage and streanung infiastructure necessary to operate a streaming Internet

radio station. In November 1999, Live365 rolled out: web-interface internet:radio:

broadcasting tools that have enabled the growth to approximately 10,000 current

Broadcasters. The history of the operation of Live 365 is described in more detail in the

previous CARP testimony ofJohn O. Jeff'rey, former executive Vice President, Corporate

Strategy and General Counsel of Live365, Inc. at paragraphs 6-11. I have reviewed that

testimony and incorporate it here by reference.

9. The approximately 10,000 stations available on the Live365 service

are categorized on the Web site in a number of ways, i.e., by musical genre (e.g.,

l classical, rock, jazz) or by "type" of station (e.g., independent, live, official, editor'

picks), and are searchable by names of stations, artists, albumls, 8Ieo~hic location, etc.,

In addition, the stations are arranged by the number of Total Listening Hours (TLH) .. (I

plan to demonstrate the various features of the Web site during my oral testimony before

the Panel.)

10. Live365's Broadcasters'astes cover the gamut of musical genres,

Rom pop to punk to rap to jazz to classical — and other forms of music fmm amund the .

world. These stations are accessible to the public and any listener can access Live365's

directory at Live365's web site.

Live365 Services to Broadcasters

11. In September 2001, Live365 launched its,Broadcast packages which

allow Broadcasters to customize the stations which they program based on their
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individual needs. These packages are divided into two types: personal or professional

packages. Personal Broadcaster packages are typically for individuals and include

advertising placed by Live365; whereas Professional Broadcaster packages are typically

for companies, (GUAM) radio stations, sports teams, religious broadcasters and others,

and do not include advertising placed by Live365.

12. Live365 charges its Personal Broadcasters and Professional

Broadcasters fees for the equipment and services it renders in enabling Broadcasters to

program and operate their stations. These fees are not fees paid by listeners for the right

to listen to radio stations. That is discussed later below.

13. Live365 offers different tiers of Personal Broadcaster packages based

on the amount of storage space provided and based on the number of maximum

I Q
(I
il

simultaneous listeners who can be tuned into a station. The maximum simultaneous

listeners is the number of nonsubscription listeners (see discussion below) who can tune

in to a Personal station at the same thne. The decision to place a limitation on the

number of listeners of certain stations was due to the Statutory License royalty fees at

issue in this proceeding. Live365 made the decision to limit the losses that were being

generated due in large part to Statutory License fees by placing a cap on the number of

listeners for certain stations.

14. For the Professional Broadcasting Services provided by Live365, there

are two basic types of services 'Royalty Included Professional Broadcast" packages and

"Standard Professional Broadcast" packages. The Royalty Included Professional

Broadcast packages include licensing fees for SoundExchange, ASCAP, BMI and

SESAC. The Standard Professional Broadcast packages are for broadcasters who are
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either planning on broadcasting nonwopyrighted material (such as' talk show) or will be

licensing themselves directly.

15. All broadcasters who wish to provide progannnning through Live365

must agree to terms and conditions that include respect for copyrights:and intellectual

property rights of third parties, a pledge not to webcast obscene pr!Ilefsjmatozy, copteqt,;

and acceptance of responsibility for compliance with requirements which are set forth on .

the Live365.corn Web site. Furthermore, Live365 engages m active efforts to,assist its,

Broadcasters in complying with these rules, including but not limited to.providing a

"royalties*'ection on the Web site instructing Broadcasters and listeners on certain

copyright law requirements including the requirements of the Digital:Millennium

Copyright Act ("DMCA").

16. Live365 requires that its Broadcasters comply with the requisite

composition and sound recordings licenses prior to broadcasting.: Live365 facihtates the

fulfillment of the licensing obligations of nearly all of the .Personal Broadcasting

Services'nd, as described above, many of the Professional Broadcasting Services.

17. Live365 also does a targeted review of the broadcasts on its site to

check for compliance with the eligibility requirements of the 9MCAIs sfiatutory'icenses.'or
example, Live365 examines the broadcasts of Broadcasters who have selected titles

for their shows that include the phrases "all" or "nothing but" plus an artist's name in the,

title, in an effort to avoid violations of the DMCA's isound irecording iperformance

'ive365 facilitates the fulfillment of the licensing obligations of Personal Broadcasters
except for those Personal Broadcasters who do not require a license, for example
broadcasters of talk format.

Nvl '!o582494ST4!S02!!!Oc!12845 000$
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I. Introduction and Background
A. Qualifications

My name is Adam B. Jaffe. I am the Fred C. Hecht Professor in

Economics and. Dean of Arts and Sciences at Brandeis University in

Waltham, Massachusetts. Before becoming the Dean ofArts and Sciences, I

was the Chair of the Department of Economics, Prior to joining the Brandeis

faculty in 1994, I was on the faculty of Harvard University. During academic

year 1990-91, I took leave from Harvard to serve as Senior Sta6'Economist at

the President's Council of Economic Advisers in Washington, D.C. At the

Council, I had primary staff responsibility for science and. technology policy,

regulatory policy, and antitrust policy issues. I have served as a member of

the Board of Editors of the American Economic Review, the leading American

academic economics journal, as an. Associate Editor of the Rand Journal of
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There will always be a range ofbuyer "valuations" corresponding to

potential users with varying perspectives, such als difFelrealt ways o8 usmc the

rights, differing perceptions of the importance to'outside market Mid

financial observers of having secured the rights, difFerent levels of risk

aversion, and differing access to financial resources.'espite the transactions

cost issues discussed above, there may be one or a handful of'observable

transactions that have occurred between the monopolist licensor and

individual licensees who, for various reasons, may be willing Co transact at

monopoly prices.'ut in a competitive market, the market price will not be

determined by the valuation of specific users who, for parhcular reasons, are

willing to transact at high prices. Thus, even if such'ndivi'dual deals are in

some sense between a willing buyer and a willing sener, they are not

'ndicative of the reasonable, competitive market rate. We are. therefore

unlikely to have available to us demonstrably reasonable benchmark rates

from transactions involving the rights and parties coverediby'Section '14(fj(2)(B).

Given this situation, we have two choices. We can rely on limited

benchmarks that are not likely to be reasonable, or we can turn to the rates

that are paid by webcasters for a closely related right to provide evidence on

the competitive rate level. The problem with the first approach is th'at it is

very dif5cult to know what adjustments would be necessary to an

'ee discussion supra at footnote 2 and citation to the circumstances found to have existed in
the previous CARP.

11
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unreasonable rate in order to render it reasonable. In contrast, by starting

with a tested rate in the same context, considering a range of possible

adjustments, and being conservative as necessary, we can produce a much

more reliable indicator of the reasonable rate in the case at hand.

III. The Benchmark Fee
A. The 2001 Decision Setting Sound. Recording Performance

Royalty Is Not an Appropriate Benchmark

The rates that webcasters pay Soundmxchange through the end of

2005 were set by the Librarian of Congress in 2002. After the Copyright

Arbitration Royalty Panel ("CARP" or "Panel") issued its report, the Librarian

of Congress reviewed the decision by the Panel in the case regarding the

setting of a reasonable rate for the public performance of sound recordings for

the 1998-2000 time period and the 2001-2002 time period.'n the decision,

the Librarian set a rate of 50.0007 per performance for the public

performance of all Internet transmissions.'n large part, this decision was

based on the experience of a single customer, even though the Panel

recognized the customers could have a range of valuations.'

Report of the Copyright Arbitration Royalty Panel, In the Matter of Rate Setting for
Digital Performance Right in Sound Recordings and Ephemeral Recordings, February 20,
2002 ("2002 Report of the C~. Librarian Decision 2002 at 45240-45276.

'ibrarian Decision 2002 at 45255.

2002 Report of the CARP at 24, V4.

12
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minimizes transactions costs while remaining competitive.& After all, if

Congress had considered it acceptable for a "market" rate to be one at the

level a monopolist would set, it likely never would have created a compulsory

license. If the law had simply created a right in the public performance of

sound recordings by digital means, and left it entirely to users and

rightsholders to negotiate terms, presumably they would have done so. The

Recording Industry Association of America ("RIAA"), acting as a monopolist,

would have insisted on a monopoly level for the rates, but would not have had

any incentive to refuse licenses to users willing to pay that monopoly rate. In

the end, we would have had "wiHing" buyers and a willing seller engaged in a

"marketplace" transaction, and we would not have had to convene an

arbitration panel to get that result. It simply makes no sense to think that

Congress created a compulsory license and an arbitration procedure with the

objective of reproducing the same result that would have occurred without

those requirements. An interpretation of the wiHing-buyer-willing-

seller/marketplace rule that did not ensure rates and terms at the

competitive level would therefore be inconsistent with the statute's economic

and policy motivation.

12. My interpretation of the economic and public policy

motivation for the compulsory Hcense/arbitration framework is strongly

4 The notion that the "marketplace" envisioned by the statute could be a hypothetical one is

strongly suggested by the statutory language that governs here, which refers to "...rates

and terms that mould have been negotiated in the marketplace..." rather than "rates and

terms that have been negotiated.."
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supported by the legislative history ih this case. Normally, collective

negotiation of license fees would potentially be subject to challenge under the

antitrust laws, which are designed, among othei'blinIIs, (Io ply evtent

monopolization. Section 114 exempts from antitrust laws, collective

negotiation of the statutory Section 114 license rates and terms, in order to

allow the ef6cient centralization of the administration of the compulsory

license. Congress speciGcally refused, however,'to exempt fmm.antitrust

scrutiny collective negotiation of rates and terms of other licenses. This .

structure camo about, in part, because of concerns on the.part of the

Department of Justice (DOJ) about avoiding the creation of monopoly power s

Significantly, DOJ acceded to the centralization permitted by the statute, in,

part because the review of rates and terms by an arbitzationi panel would,

II

5 Congress speci6cally amended the antitrust immunityl prbvision (Section 114(e)) refusing
to shield collective fee negotiations from antitrust scrutiny in response to DOJ's concern
that the prior proposed provision "could be read to provide statutory authority to record
companies to form a licensing cartel. In light of the concentration of the record industry in
which 6 major companies account for 60 to 85 percent of the U.S. market, this could, in the
words of the Justice Department 'cause great mischief by allowing. the. formation of a cartel
immune from antitrust scrutiny."'tatement ofi Senator iPatrick, Leahy,, Digital,
Performance Right in Sound Recordings Act of l9N,I S, 827) Cong.iRec. S..11961, DQJ
stated that it was "concerned that proposed subsection (e), by allowing license negotiations
by a common agent, would authorise formation of a cartel,by performance rights, holders."
Letter from Acting Assistant Attorney General Kent Iiiifar+s &o +on.,Patrick Leahy, June
20. 1996, reprinted in Cong. Rec. S11961 coL 3 - S11962 col. 1. I DOJ rsicogmended deleting
section 114(e) altogether, arguing that record companies, cannot "form, a, federally
authorised cartel to set higher-than-competitive prices." Leahy Statement; Markus Letter.

After DOJ complained about the prior provision, it then "prodded teclMiucal iaasistance,to
[Congress] as we worked out another approach that authorises only a clearinghouse to cut
down transactions coats without authorising price Gxing by combinations of companies."

Leahy Statement. Once the provision was amended, DOJ gave approval, noting that "In

the revised bill, the role of the common agent has been substantially curtailed, thus
addressing our concern." It stated that now, "the common iagent'si roly is lirq.ited to, a
'clearing house'unction" and that the agent "may not ibe the instrument of,collective

Ii
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operate as a check on the rates that might be demanded by the centralized

licensing authority a

ls. Congress's intention to ensure competitive rates and terms is

also illustrated by its requirement that the centralized licensing agency act

only on a non-exclusive basis. By requiring non-exclusivity, Congress allowed

for competition through individual direct transact'ions that can discipline the

rates and terms demanded by the central licensing authority, for those users

to whom or under,those conditions where such "direct" licensing is

economically feasible. The legislative history states that the purpose of this

requirement was, indeed, to ensure that the rates and terms demanded. by

the licensing authority not be "supracompetitive," i.e,, above the competitive

level."

14. The problem of mitigation of market power is handled in an

analogous manner with respect to the licensing of the performance rights in

musical works. In that arena, the major collective licensing organizations,

the American Society of Composers, Authors and Publishers ("ASCAP"} and

Broadcast Music, Inc. ("'BMI*'), operate subject to Consent Decrees with the

negotiation of rates and material terms," Letter from Assistant Attorney General Andrew

Foie to Hon. Patrick Leahy, July 21, 1995, reprinted in Cong, Rec, S11968 col. 1.

a "Any impasse on licensing fees, terms and conditions can be resolved by the rate panel, if

necessary." Foie, op. ctt., coL l.
'The requirement of nonexclusivity ia intended to preserve the possibility of direct

licensing negotiations between individual copyright owners and operators of digital

services, rather than merely between their common agents. For example, nonexclusivity

should help prevent copyright owners from using a common agent to demand

supracompetitive rates, because such demands might be avoided by direct negotiationa

with individual copyright owners," Cong. Rec., August 8, 1995, S.11954 cola. 1-2.
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1. For the rebuttal phase of this proceeding,, I have been, asked.to.provide

testimony concerning three specific issues: (a) What insight may be derived from the

manner in which the "willing buyer, willing seller" criterion has been developed and

applied in the context of eminent-domain proceedings?'b) What is the appropriate

temporal framework for the Panel's deliberations? (c) Ho+ do countries other than the

United States determine the license fees that broadcasters must pay to the owners of

copyrights (or analogous "neighbouring rights") in musical compositions and sound

recordings?

'his issue was discussed very briefly in my direct testimony. See $48(c). The present, more extended

discussion was provoked by the heavy reliance placed by the record companies on the Georgia-Pacific line

of cases. See the text accompanying note 3, infra.
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2. My professional qualifications are set forth in paragraphs 6-7 of my direct

testimony.

Part A: The Relevance of Eminent Domain

3, Section 114(f)(2)(B) of the Copyright Act directs the Panel to "establish rates

and terms that most clearly represent the rates and terms that would have been negotiated

in the marketplace between a willing buyer and a willing seller," The importance and

the potential ambiguity of this statutory standard have prompted all parties in this

proceeding to seek guidance from other fields of law in which similar statutory criteria

have been deployed, For example, Robert Yerman in his direct testimony seeks to derive

insight and assistance from the Georgia-Pacific line of cases, in which federal courts,

when determining the damages that must be paid by a defendant who has engaged in

patent infringement, seek to determine the license fee that would have negotiated by a

"willing buyer" and a "willing seller" in the position of the defendant and the patentee.

Several other witnesses have made reference to the interpretation of similar criteria by the

"rate courts" called upon to review the terms of blanket licenses issued by collecting

societies.

4. There is another doctrine in which the "willing buyer, willing seller" criterion

has been analyzed extensively and developed fully: the law of eminent domain, As I

discuss below, the application of the criterion in that context is significantly more

relevant to the issue before this CARP than the Georgia-Pacific line of cases. Paragraphs

'7 U.S.C. $ 114(f)(2)(B). Section 112(e) of the same statute uses identical language. These statutory

criteria are discussed in detail in my direct testimony, at paragraphs 47-62,

'erman Testimony, ($ 6-7, 9-14.
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5-11 describe the pertinent aspect. of the law of eminent domain. Paragraphs 12-13

show why the principles developed in that field, despite the fact that they peitain to real

property rather than intellectual property, are especially germane to the problem

confronted by the Par!el, Finally, paragraphs 13-19 show how eminent-domain principles

can inform the present proceeding.

5. First, a quick sketch of the relevant legal histdry: In the saver)teenth and

eighteenth centuries, it was far from clear that a government, when it confiscates private

property, is obliged to pay compensatior! to the owner thereof. The principle that a

government has the authority to confiscate property when necessary for public purposes

was clear enough — and was reaffirmed during and after the Amer!ican Revolution. But

whether the govemrnent under such circumstances had to pay the owner of the property

was uncertain. In the shadow of this uncertainty, most governments in North America

did in practice pay persons from whom property was taken, but their methods appear (to

modern observers) remarkably discretionary and informal, During the nineteenth4

century, as the legal system of the United States stabilikedI these; variations in

compensation practices gradually diminished. The,"takings", clause of the Fifth

Amendment was construed to require the indemnification of persons whose property was

confiscated by the federal government., analogous provisions in state constitutions were

construed similarly by state courts, and finally the Due Process Clause of the Fourteenth

Amendment was construed by the [Jnited States Supreme Court to require, state and local

" For example, when New England counties confiscated land to construct roads, they generally

compensated the owners thereof if the land had been improved, but not if it was still wild, Even when

improved land was at stake, the committee appointed to lay out a road sometimes accommodated the owner

in a fashion other than paying him cash. See William Fisher, The Lcrw of the Land (ph,D. dissertation,

Harvard, 1991), chap. 5.
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governments to provide the same levels of compensation mandated by the Fifth

Amendment. During the same period, "fair market value" increasingly came to be

treated as the appropriate measure of compensation required by the Constitution.

6. In the early twentieth century, the Supreme Court began to invoke the image of

a "willing buyer" confronting a "willing seller" to refine its definition of "fair market

value." For example, in City of New York v. Sage, the Court defined "the value of the

property taken" as "what it fairly may be believed that a purchaser in fair market

conditions would have given for it in fact." In Olson v. United States, the Court

elaborated this principle as follows: "In respect of each item of property[,] that value

may be deemed to be the sum which, considering all the circumstances, could have been

obtained for it; that is, the amount that in all probability would have been arrived at by

fair negotiations between an owner willing to sell and a purchaser desiring to buy."

Finally, in 1943, the Court adopted the formulation most familiar to modern ears: "It is

usually said that market value is what a willing buyer would pay in cash to a willing

seller." This last criterion has since been recited several times by the Supreme

'ee, e.g., Boom Company v. Patterson, 98 U.S. 403, 408 (1878). For hundreds of similar cases, see

Nichols, Eminent Domain $ 12.01 n. 12, $ 12.02 n. l. Even today, variations in compensation practices have

not disappeared altogether. Some states, relying upon either state statutes or state constitutional provisions,
continue to compensate the owners of confiscated land more generously than the Supreme Court,

construing the Fifth and Fourteenth Amendments, requires. But because the "willing buyer, willing seller"

criterion has been deployed and refined most clearly and visibly by the United States Supreme Court in its

constitutional jurisprudence, I will ignore for the purposes of this testimony the occasions in which state

courts deviate from the federal standards.

239 U.S. 57, 61 (1915).

292 U.S. 246, 257 (1934).

'nited States v. Miller, 317 U.S. 369, 374 (1943).



. Court and hundreds of times by lowercourts.'.

In sum, for many decades, American courts, led by the Supreme Court, have

been employing the "willing buyer, willing seller" criterion to give life to the concept of

"fair market value" when determining the compensation to which landowners are

constitutionally entitled when their property is confiscated for public use. In refining and

applying that criterion, the courts have developed. several related principles and

guidelines that may assist the Panel when construing sections 114(f)(2)(B) and 112(e).

8, The most general and important of these related principles is the notion. that,

when administering the fair-market-value, "willing buyer, willing seller" criterion, a

court's goal should be to ensure that the property owner is indemnified for his loss, not to

permit him to make a profit. In the words of the Supremp Cput:

"He is entitled to be put in as good a position pecuniarily as if his property
had not been taken. He must be made whole but is not entitled to mora."

"The just compensation required by the Constitution to be made to the

owner is to be measured by the loss caused to him by the appropriation.
He is entitled to receive the value of what he has been deprived of, and no

more. To award him less would be unjust to him; to award him more

would be unjust to the public."'ee

United States v. Virginia Electric & Power Co., 365 U.S. 624, 633 (1961); Almota Farmers Elevator

& Warehouse Co. v. United States, 409 U,S. 470, 474 (1973); United States v.:,564,54 Acres of Land, 441

U.S. 506, 511 (1979); Kirby Forest Industries v. United States, 467,U.S, 1, 9-10 (1984); United States v. 50

Acres of Land, 469 U.S. 24, 25-26 (1984).

'ee Nichols, Eminent Domain $ 12.02[1], note 5.

" United States v. Olson, 292 U.S. 246, 255 (1934). See also,,for exarpple, United States v. Virginia

Electric & Power Co., 365 U.S. 624, 633 (1961) (quoting the same passage); United States v. 320.0:Acres

of Land, 605 F.2d 762, 781 (5'" Cir. 1979); United States v. 20.53 ,'Acres of Land, 478 F.2d 484, 488 (10'"

Cir. 1973); United States v. Certain Property in Manhattan, 403 F.2d 800, 802 (2d Cir. 1968); United,States

Y. Buhler, 305 F.2d 319, 322 (5'" Cir. 1962).

Bauman v. Ross, 167 U.S. 548, 574 (1897). See also, for example, 6816.5 Acres of Land v. United

States, 411 F.2d 834, 837 (10'" Cir. 1969); United States v. Flood Building, 157 F. Supp. 438, 443

(N.D.Cal. 1957).

-5-
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9. Many specific doctrines are derived from this general principle. One

especially pertinent to the present proceeding is known as the "special benefits" rule.

%hen the government, in the course of a public project, confiscates a portion of a

landowner's property, but the project has the incidental effect of conferring a benefit

upon the portion of his property that is not confiscated, the measure of damages to which

the landowner is constitutionally entitled consists of the value of the expropriated

property minus the value of the benefit conferred upon the property he retains, Why?13

Because the landowner is constitutionally entitled only to be indemnified for his net

injuries.

10. Another important gloss on the "willing buyer, willing seller" criterion is the

principle that the "urgency" of the government's "need" for the property cannot be used

to increase the award due to the owner. ln United States v. Cors, for example, the

Supreme Court ruled that "the enhanced value" claimed by the owner "reflects

speculation as to what the government can be compelled to pay. That is a hold-up value,

not a fair market value,"'ut differently, "although the market value of the property is

to be fixed with due consideration of all its available uses, its special value to the

condemnor as distinguished from others who may or may not possess the power to

See Bauman v. Ross, 167 V.S. 548, 574 (1897); McCoy v. Union E. R, Co., 247 U,S. 354, 366-67. For

explications of this doctrine, see Stephen Swartz, "The Effects of Special Benefits in Determining

Compensation," in Alan Ackerman, ed., Current Condemnation Law: Takings, Compensation k Benefits

(1994), 102-110; Nichols, Eminent Domain, (12.04. The federal government and many states adhere to

this doctrine. However, some states provide landowners greater compensation than is required by the

federal Constitution and do not deduct from the value of confiscated land offsetting benefits to

unconfiscated land. See Nichols, supra, at $ 12,04[21.

"337 U.S. 325, 334 (1949).

-6-
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condemn, must be excluded as an element of the market value."', A corollary of this

idea, as the Court made clear in United States v. Chandler-Dunbar. 8'ater Power

Company, is that a property owner cannot demand from the government increased

compensation attributable to the fact that the owner enjoys market power:

A "strategic value" might be realized by a price fixed by the necessities of
one person buying from another, free to sell or refuse as the price suited.
But in a condemnation proceeding, the value. of. the property. to the
Government for its particular use is not a criterion. The owner must be
compensated for what is, taken from him, but that is;done when he is paid
its fair market value for all available uses and purposes.'1.

This last guideline is closely connected to the rqtiopalq that eqonqmists offer

for the existence of the eminent-domain power. Michael Schill provides the following

crisp summary of the argument:

If the federal government did not have the power to, coude&n property, it
would be forced to bargain with property owners. If only; one particular
parcel of property were appropriate for the government project, the owner
of that parcel would have monopoly power with respect to the
government. The owner would be able to extract fr'om'.the'government a

price in excess of the opportunity cost for the property, thereby converting
public surplus to private surplus. If the government and the property
owner were each to bargain strategically (i.e., hold out for a price either
higher or lower than the price they would otherwise accept), transaction
costs would increase, potentially leading toi ineffit'rienit results. For
example, the parties might be unable to agree on a purchase price despite
it being in the interests of both to consummate a sale. Alternatively, the
transaction costs could be so high as to make an otherwise efficient project
too expensive. Transaction costs would be multiplied for projects
requiring property from many different owners.',

" United States v. Miller, 317 U.S. 369, 375 (1943). See also United States v. 320.0 Acres of Land, 605

F.2d 762, 782 (Sh Cir. 1979) (tracing the "scope of the project" guideline often 'used by courts in eminent-

domain proceedings to the same principle).

'29 U.S. 53, 81 (1913).

Michael Schill, "intergovernmental Takings and Just Compensation,",137, U.,Pa.,L. Rev.. 829, 836

(1989), See also Merrill, The Economics of Public Use, 72 Cornell. L. Rev.,61, 74-75 (1986).

-7-
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As Richard Posner explains, the potential source of inefficiency when a

government needs access to private land is not merely that the property owner's exercise

of monopoly power may prevent the parties from reaching a welfare-enhancing

agreement, but that the owner's ability to charge the government monopoly prices will

cause the government to consume. inefficiently low levels of private resources (e.g., land)

and to charge members of the public inefficiently high prices for public services, These

dangers can be avoided only by (a) empowering the government to exercise the power of

eminent domain and then (b) preventing the landowner from engaging in rent-seeking-

i.e., collecting from the government a compensation award attributable to his strategic

position. l8

12. Those, then, are the principal characteristics of the manner in which the

"willing buyer, willing seller" criterion has, over the past century, been construed in the

context of eminent domain. Two circumstances suggest that this body of case law is

entitled to considerable weight in the Panel's determination — indeed, is entitled to greater

weight than the Georgia-Pacific line of cases. First, the meaning of "just compensation"

under the Fifth and Fourteenth Amendments is a highly visible doctrine, taught in most

law schools, that has been shaped for the most part by the United States Supreme Court.

By contrast, the Georgia-Pacific doctrine, a creature of the lower federal courts, is

relatively obscure. The legislative history of the DPRA and DMCA does not make

reference to either. However, the use of the "willing buyer, willing seller" criterion in the

context of eminent domain is much more likely to have been familiar to the Congressmen

" See Richard Posner, Economic Analysis of Law 49 (3d ed. 1986}. See also Berger, The Public Use

Requirement in Eminent Domain, 57 Oregon L. Rev, 203, 225-46 (1978},
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who adopted the Digital Millennium Copyright Act than its use in the context of patent-

infringement damages. Thus, to the extent they had any doctrine in mind when shaping

sections 114 and 112, it is more likely to have been eminent~domairt law,

13. Second, constitutional eminent-dom.ain doctrine is similar to (F114 of the

Copyright Act in a crucial respect: both fields of law seek to balance competing, equally

important policies. As the Supreme C.'ourt has explained, when determining "just

compensation" awarcls, the courts are seeking to "achieve[j a fair, 'balance between the

public's need and the, claimant's loss" — in other words, to be "just" both to the owner

and to "the public." Section 114 of the Copyright Act similarly its designed to reconcile

two goals: (a) to stimulate the development and alpplication of ~new methods for

distributing music on the Internet and thereby to facilitate the rapid and convenient

delivery to consumers of sound recordings; and (b) to ensure, that, as the new

technologies are deployed, copyright owners will be "protected" against pecuniary loss."

The Georgia-Pacific doctrine is fundamentallly different. 16 nItost cases, ~it is applied to

ascertain the damages that mu.st be paid by a defendant who has engaged in p,atent

infringement — i.e., who has engaged in illegal behavidr. No sudh difficult, tradeoff of

competing goals is thus iimplicated. To the extent that the interpretations~of the "willing

buyer, willing seller" crIiterion in the two contexts diverge, the law of eminent domain

would thus seem the more relevant of t'e two,

" United States v. 50 Acres of Land, 469 U.S, 24, 25-26 (1984) (quoting United States v, Toronto,

Hamilton & Buffalo Navigation Co., 338 1J.S. 396, 402 (1949)).

Bauman v. Ross, 167 U.S. 548, 574 (1897). See also United States v. New River Collieries Co,, 262

U.S. 341, 344 {1923).

" These objectives are explored in paragraphs 22-23 of my direct testimony.
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14. What lessons might the Panel derive from the body of eminent-domain law?

No brand-new recommendations concerning the interpretation of sections 114 and 112

emerge from this analysis. Rather, attention to the eminent-domain cases would have the

effect of reinforcing several arguments already made by the webcasting and broadcasting

services and undermining arguments made by the recording industry.

15. First, as I suggested in my direct testimony, the legislative history of the

DPRA and DMCA makes explicit Congress'bjective to "protect" copyright owners

against net injury as new technologies for distributing digital music flourished — in other

words, to ensure "that any disruption of the traditional systems by which they earned

money would be repaired by new sources of revenue." 'ongress did not contemplate

providing copyright owners a windfall. The manner in which the Supreme Court has

interpreted the "willing buyer, willing seller" criterion in the eminent-domain context

lends further credence to that orientation, There too, as we have seen, the goal is to

indemnify owners for net injuries, not to provide them a profit.

16, Second, the eminent-domain cases — and, in particular, the "special benefits"

rule ' help clarify the significance of subsection 114(f)(2)(B)(i), which directs the

Panel, when construing the "willing buyer, willing seller" criterion, to take into account

"whether use of the service may substitute for or may promote the sales of phonorecords

or otherwise may interfere with or may enhance the sound recording copyright owner's

other streams of revenue from its sound recordings" (emphasis added). The italicized

language suggests that the Panel, when determining the fees that webcasters must pay to

'irect Testimony, f23,

'ee $9, supra.
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the record companies, should deduct from the value of any injury that webcasting might

cause to the copyright owners any offsetting promotional benefit that the copyright

owners might reap from the wider dissemination of information about their works. The

practice of the federal courts in eminent domain cases lends further credence to that

suggestion. There too, the courts construe the "willing buyer, willing seller" criterion to

authorize deducting from the injury sustained by the landowner any "special benefits" he

receives to the remainder of his property.

17. Last but not least, the law of eminent domain reinforces ithe ~contention that

the "willing buyer, willing seller" criterion should not ibe condtruied So as to enable the

recording industry to capitalize on its market power. In, my, direct,testimony, I identified

several independent circumstances suggesting that the pertinent statutory language should

be construed to mean "what a willing seller would charge a willing,buyer, in,a

competitive market — i.e., a market undistorted by the concentration of bargaining power

in the hands of a relatively few recording companies or their, collective agent, the

RIAA," Prof. Jaffe, in his direct testimony, came to a very similar conclusion. The

eminent-domain cases point in the same direction. As indicated above, federal courts

consistently refuse, when making eminent-domain awards, to permit a landowner to

recover a premium arising fiom the fact that no adequate sitbstitutcs for his tract are

available to the government. "[A] price fixed by the necessities of one person buying

from another" is not the sort of price contemplated by the "willing buyer, willing seller"

Direct Testimony, $49.

'affe Direct Testimony, )II11-15.
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criterion. The same interpretation of the same standard ought to govern the case before

us.

18. This last point bears emphasis, because several witnesses for the recording

industry have either explicitly or implicitly testified in ways inconsistent with the

foregoing recommendation. The most overt example can be found in the testimony of

Thomas Nagle and the Strategic Pricing Group. Dr. Nagle's analysis is expressly

founded on the assumption that webcasters have only one realistic way of obtaining

recorded music. In a competitive market, he points out, buyers are able to choose from

among a variety of sellers of similar goods. Under those circumstances, he argues, the

"economic value" of the goods offered by a given seller will consist of "the price of the

buyer's best alternative (called the reference value) plus the value of whatever

differentiates the product from the alternative (called the differentiation value)." But,

he argues, the market in the United States for the right to stream recorded music is not

competitive in this sense; webcasters confront only one seller of the good. Because there

are no "competitive alternatives," the "reference value is $0," and the "differentiation

value" consists of a webcaster's entire "potential operating income before paying for the

statutory license." Central to Dr. Nagle's entire discussion is the proposition that

webcasters have no plausible alternative source of recorded music and thus (if they are to

remain in business) must pay whatever the record industry charges. Several other

See text accompanying note 16, supra.

Strategic Pricing Group, Estimation of Economic Value of Webcaster Statutory Licenses (April 2001),

at 5 (emphasis in original).

Id., at 12, 14.
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witnesses for the record companies have testified that their pricing strategies are based on

the same assumption.''29

19. This is precisely the type of analysis that the federal courts, applying the

"willing buyer, willing seller" criterion in the context of eminent domain, reject. It also

ignores several other reasons, canvassed. in my direct testimony, f'or construing the

"willing buyer, willing seller" criterion so as to exclude values attributable to the exercise

of market power. It therefore should be given no weight by the Panel when setting the

fees under section 114.

B. The Temporal Frame

20. How far into the f'uture — or the past r should tile Panel be looking when

setting the compulsory license fees? Jin their direct testimony, various witnesses for the

two sides have implicitly taken different positions on this issue, lt merits more explicit

attention.

21. In one respect, the. answer would seem to be straightforward: The statute

contemplates that (in the absence of successful voluntary negotiations) fees and terms for

the compulsory license will be set by successive Copyright hrbIitration Royalty Panels "at

'xamples may be found in the testimony of Mr. Wilcox, August 7, Transcript p. 1992, and Mr. Kenswil,

August 8, Transcript pp. 240 $-05.

'hose reasons, in brief, are (1) that it would place eligible non-interactive services in the same economic

position as the providers of on-demand streaming, a result inconsistent ~with the, structure of the statute as a

whole; (2) that it would compel the panell to ignore the language of subparagraph 114(f)(2)(B)(ii); and (3)

that it would be inconsistent with the legislative history of sections 114(e) and (f), which were shaped in

part by the Justice Department's determination to prevent the record companies from exercising

oligopolistic power, See Direct Testimony (48.
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'I Introduction

1.1 Qualifications
I am the Schussel Professor of Management at the MIT Sloap School of Management

where my research and teaching focus is on the economiqs of information technology and

digital information goods. I am the Director of thc Center for clIIusIness, which is thc

largest research center at thc MIT Sloan School. In 2004-05, I was the Marvin Bower

Fellow at Harvard Business School. In 1996-98 I was a Yisiting Associate Professor at

Stanford Graduate School of Business Administration. I am thc Editor of the Information

Systems Network as well as the Information System and Economics Journal of thc Social

Science Research Network. I was elected the Co-Chairman of thc Workshop on,
Information Systems and Economics in 1993 and I atn the Co-Chairman-elect for 2006. I

serve on the Academic Advisory Council of the Federal Iteserve Bank of Boston.,

I have written peer-reviewed articles for leading economics, management and,

information systems journals and served on the editorial boards of many of them. I am

the author, co-author or co-editor of several books including: fntangible Assets,

Understanding the Digital Economy, Strategiesfor eBusiness Success, and Fostering

Research on the Economic and Social 1mpacts ofInformation Technology. My research

has been recognized with six "Best Paper" awards by fellow academics and numcrotIs

funding awards by the National Science Foundation and other organizations.

I am a Director or advisor to several technology-intensive firms. I am frequently invited

to speak at industry and government conferences and have bccn a keynote,speaker at over

a dozen such conferences in the past two years. I have performed research, teaching, and

advising on the valuation and pricing of digital information goods,'ith a: particular.

'or instance, n&y paper with Yannis Bakos "Bundling lni'ormation Goods; Priring, Profits and Efficiency"

hfanagement Science, (1999) Vol. 4S, No. 12 pp. 1613-1630 analyzed some: of thc special issues associated

with pricing goods like digital music and was recognized wi(h the John P.C, Little tt,warIi as,the Pest paper

in the field of Marketing Science in 1999. My graduate courses at the MI'f Sloa'n School and at Stanford

Business School devote several sessions to the economics of digital information. 1 often grapple with

Page 1 of64

JA 268



focus on the impact of the Internet. I have served on the faculty committee for DSpace,

thc digital information repository created by M IT. I have served on Time Magazine's

Board of Economists and was recognized by Businessweek as onc of five "E-busincss

Visionaries" in 2003 and by Optimize magazine as one of the top two "Most Influential

Academics of Business Technology" in October, 2005.

I graduated from Harvard University with an A.B. in Applied Mathematics/Economics

and an S.M. in Decision Sciences. I graduated from MIT with a Ph.D. in Managerial

Economics. An accurate copy of my curriculum vitae is attached in Appendix C.

'i.2 Overview of this Report
I have been asked by SoundExchange to provide an analysis of the economics of

webcnsting for the purpose of determining the appropriate valuation of the digitnl

performance right for sound recordings nnd ephemeral copies of such recordings under

17 U.S.C. fj $ 112 & l 14 for the period of January I, 2006 to December 31, 2010. In so

doing, I have relied on two different analyses of the costs and revenues of webcasters,

with the goal of (I) estimating how much revenue constitutes "surplus" (revenue above

costs) available to be divided between the webcasters and thc record companies and (2)

asccrtaining based on relative bargaining power how that surplus would be divided if the

royalty rate were being set by willing buyers and sellers in thc marketplace. The first

model looks at how costs and revenues have changed since the current webcasting rate

wns set in 2001. Thc second model looks at thc current and future costs and revenues of

webcastcrs "from the ground up."

As I discuss later in thc report, this approach has its limits because it docs not fully take

into account indirect "spillover" effects that would be considered by thc buyers and

sellers but are difficult to quantify. These indirect effects include the impact of

webcasting on other markets supplied by the record companies {e.g., CD sales) and thc

indirect benefits received by webcasters (e.g., attracting customers to their website). This

report accordingly should be read in conjunction with Dr. Pelcovits's analysis based on

actual market agreements negotiated for closely rclnted methods of music delivery,

because such a "benchmark" approach cnn capture market participants'ssessments of

these indirect effects. The cost-and-revenue approach is useful, however, because market

participants would certainly give those factors primary weight in their negotiations and

because this approach allows an assessment of how market conditions have changed in

the past four years and will change in the future.

ln gathering the relevant economic data, I have gone to a wide variety of sources, with

the assistance of Professor Yannis Bakos as well ns the Analysis Group. Most of these

sources are publicly available, although in some cases 1 also rely in part on personal

contacts with those who have knowledge of market conditions. Citations to relevant

sources are provided throughout the rcport. The information currently available to me is

pricing of information when I advtse information services providers or government organizations as a

Director, advisor or lecturer.
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certainly not comprehensive, and likely will be supplemented through discovery in this

procccding, but it provides an ample basis for drawing cqnclpsiqns hand; reflects thc kinds

of data on which market participants freely rely.

This report is broken into several sections:

Section 2 provides an overview of the willing buyer and willing seller standard, as well as

the various dynamics that would affect the behavior ofQe wtilhyg guys apd willing,

seller in this marketplace.

Section 3 provides an analysis of the economics of webcasting, both current and

emerging trends, on both thc cost side (such as fixed and, baqdw~idtll copts), and thc

revenue side (such as advertising and subscription revenues). TIiis gee]ion, thqs roofs,
thc results of the work I have done to develop the estimates that become the inputs for the

two models that follow. As this section demonstrates, there is every reason to believe

that webcasting is becoming and will be a successful business during the term of thc

license at issue.

Section 4, describing what 1 call "Model 1," applies this information ta estimate an

appropriate royalty rate by focusing on how thc economics of wcbcasting liavor cganged

since the current rate was set in 2001.

Section 5 describes what I call "Model 2," which is an attempt to assess the current and

future economics of wcbcasting "from the ground up" in order to understand the

parameters within which a price would be negotiated between a willing buyer and a

willing seller, without regard for the current rate. Using that model, I estimate likely

surpluses throughout the term of the license to derive rates for each type of webcaster

over thc license period.

Section 6 discusses the issue of indirect costs and benefit, or "spillovers,", concluding

that their exclusion from the models likely was a conservative approach—i,e„one that

reduced the recommended royalty rate.

Section 7 looks more closely at some predictable changes i'echnology oyer the 2006-

2010 period and the economic implications of these changers.

Section 8 provides a summary of my analysis and recommendations.

1.3 Summary of Conciusions

My overall conclusion, derived from both models, is that a significant increase in the

statutory royalty rate is warranted based on the economic fundamentals of this industry.

Wcbcasting is an industry that is developing rapidly an) hay a ltirisht future. Jn 2001,

. webcasting was suffering from th'e burst of the Internet bubble, and, given the very high

costs ofbandwidth, fcw webcasters werc likely making mopey, That does not, however,

suggest that the current rate was set too high. Rather, it accurately reflccts what one

would expect to see—a new industry operating at a loss. while it builds its business.
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ln the last several years, by contrast, the market for webcasting has improved

significantly, with very large decreases in bandwidth costs, improvements in the

advertising market, and now the advent of wireless devices. In 2005, the industry is still

in the process ofbuilding, but key players are reaching the point of profitability. By 2006,

all signs are that it will be quite profitable and that trend will continue through the license

period. These changes should be reflectcd in increased royalties.

More specifically, my analysis of the costs and revenues of webcasting and the relevant

market characteristics leads to the conclusion that thc record companies, as willing sellers,

and the larger webcastcrs, as willing buyers, would in the. current circumstances negotiate

a royalty structure as follows:

1. The higher of:

a) 40% of revenues attributable to wcbcasting, or

b) $0.0013 per song performance in 2006, rising annually in increments of $0.0004

per song performance to $0.0029 per song performance in 2010.

2. Webcasters would pay a surcharge for streams delivered to mobile devices.

3. Webcasters would be required to encrypt all streams to prevent unauthorized use in

order to qualify for these rates, to the extent this is feasible within the statutory

constraints.

Alternatively, in the case where revenue sharing is determined to be infeasible or

otherwisc undesirable, then the per pcrformancc rate in item I abovo would instead be sct

to $0.0017 per song performance in 2006, rising annually in increments of $0.0005 per

song performance to $0.0037 per song performance in 2010.

2 The INarketplace

2.$ The Willing Buyer/Wilting Seller Standard

The starting point for this analysis must be the statutory standard. I understand that the

statute requires the setting of the rate to which a willing buyer and willing seller would

agree, if they were free to do so in the marketplace. 17 U.S.C. ) 114(f)(2)(B).

I have reviewed the decisions by the CARP and the Librarian of Congress in thc last

webcasting arbitration (Webcaster I), and base my understanding of the statutory standard

in part on them. In particular, I understand that the additional factors specified in thc

statute—such as "whether the use of the service may substitute for or may promote thc

sales of phonorecords"—are subelements to be considered in the application of the

willing buyer/wilhng seller standard, and not separate standards. A wil)ing buyer and

seller would automatically take into account these considerations when agreeing on a

price.
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2.2.2 Buyers (Webcasters)
Just as I have focused on the larger record companies for, thc purposes of this analysis, I

also have focused on webcasters ofsignificant size that are actively, seeking to m~imize

the long-term value of their enterprises. Thc reasons for this focus are several. First, the

last CARP rejected agreements between the record companies and smaller webcasters

with less bargaining power, finding the behavior of larger webcasters with more

bargaining power to be morc relevant to finding a marketplace rate. Second, some small

webcastcrs are hobbyists or non-commercial enterprises and: are not seeking to make,the,

maximum profit possible through the use of sound recordings. It does not make sense to

set a market rate based on webcasters who are not primarily driven by market concerns.

Third, selling such as the record companies logically woilld pet (heir prices in a free

market at the highest level that could bc paid by the biggest,,most efficient, and most:

profitable webcasters. Setting a single royalty rate at a lower level in order to

accommodate smaller, less efficient webcasters or webcasters with poor business models

would mean sacrificing thc higher rates that could be earned~ from rporq prpfitItblq

webcastcrs.

As compared to the record companies, wcbcasters—includirtg the largest ones—would

have substantially less bargaining power in a marketplace negotiation. As a practical

matter, webcasters need access to the catalogs owned by,each of thtt: major record

companies in order to be successful. Record companies,'on 'the'other hand, do not have

the same need to scil to all, or even any, webcasters in oridcri to be siiccpssful.,

It is also important to note that barriers to entry in the market for webcasting are quite

low. That means that, in genera], a low royalty rate will not make wcbcasters more

profitable. Rather, a low royalty rate will simply induce,more companies to enter the

wcbcasting market, which drives profits down for all webcasters by spreading the

available subscription and advertising revenue among a larger group. This process is

known to economists as "rent dissipation." Consequently, even if it were true that some

of thc webcasters in existence today are unprofitable or marginally,profitable, that does

not mean that the current royalty rate is too high. An increase iti the royalty rate may

cause some webcasters to leave the market, concentrating the available advertising and

subscription revenues among the remaining more efficient webcastcrs, who can pay a

higher royalty rate, which is an economically efficient result.

2.2.3 Product Characteristics
Consistent with the previous CARP, I am basing my analysis on the assumptions that the

"product being sold consists ofblanket licenses for each record company's repertory of .

An exception would be sellers who could offer different prices to different,customers, s scenario I discuss

later.

Page 6 of 64

JA 272



As noted above, 1 have so far assumed that the relevant indirect costs and benefits

affecting the hypothetical willing buyerlwiliing seller transaction did not change from

2001 to the present. It might be argued, however, that one additional factor has

changed—the willingness of wcbcasters to incur losses in order to be in an advantageous

position to realize future profits in the industry. To take account of that possibility and its

potential effects, and to be as conservative as possible generally, I have recalculated the

Model I results using the assumption that whatever indirect considerations were in play in

2001 that made webcasters willing to incur losses have since disappeared.

To accomplish this calculation, I have quantified the difference between revenues and

costs and treated the resulting deficit as a measure of thc value of indirect considerations
in 2001. Specifically, in 2001, many webcasters operated at a loss. In order to explain

why webcastcrs would stay in a market where they could not—at that time—make a

profit, one must account for the value of indirect considerations, such as "stickiness"

benefits or the ability to be in an advantageous position that would help realize future

profits. The value of these indirect considerations must onset thc difference between
rcvcnues and costs, as webcasters must have been deriving at least this amount ofvalue

from indirect considerations to be willing to stay in thc market.

This calculation is reflected in Table 7, which suggests that webcasters valued the

indirect benefits at $0.0198 per listener hour. In order to set a rate based on the

assumption that webcasters now receive none of these indirect benefits whatsoever, thc

royalties derived from my analysis in this section would be reduced by this amount. The

resulting listener hour rates for 2006-2010 would be $0.0239, $0.0314, $0.0393, $0.0477,

and $0.0566 per listener hour, and the average and weighted average rates for 2006-2010

would be $0.0398 and $0.0434 per listener hour respectively.

The same estimation could also be carried out under the assumption that copyright
owners would.use their bargaining power to appropriate a share of thc value of the

indirect effects created by their content. This calculation is more complex, and results in

a royalty value that is higher by $0.002 per listener hour. I have chosen to present herc
the more conservative approach, i.c., the one that results in the lower royalty.
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Table 7: Estimation of lnlplied Value of Endirect Considerations in 2001

REVENUES
Advertising Revenue

[1] Total direct revenue per listener hour $0.0288

COSTS (EXCLUDING MUSIC ROYALTY RATE)
Variable Costs

Bandwidth cost per listener hour
Sales costs/commissions per listener hour (at 20% of revenue)

PRO license royalties pcr listener hour (at 5.1% uf revenue)

$0.0251
$0.0058
$0.0012

Fixed Costs
Allocation of Fixed Costs per Listener Hour I I I ...$0.0048

Total costs per listener hour (excluding music royalty rate) $0.0369

DETERMLNATION OF VALUE OF INDIRECTICONSIPEQATIONS

Surplus without indirect Considerations
Record company bargaining power parameter

Statutory royalty rate per listener hour from previous CARP

Rate expressed as a percent of 2001 revenue

[2] Unadjusted Profit (Loss) per listener hour

[3] Implied Value of Indirect Considerations per Ilstqner ihouS

($0.0081)
7)%

$0,U117
40.6%

($0.0198)
$0.0198

NOTES AND SOURCES:
[I J Revenue pcr listener hour figure for 2001 taken f'rom Ting and Wildman (2002).

[2] Unadjusted Loss per hstencr hour ls obtained by subtracting the total costs, including the statutory

royalty, from the total revenues. The result does not include tiic value,of indirect considerations.

[3] Indirect considerations, such as "stickiness" benefits or the ability to be in an advantageous

position that would help realize future pro(its, explain wily wcbcasteg wopld stay In a piarltet,

where, at the time, they could not make any profits. The yalue of these indirect considerations .

must oFset the Unadjusted Loss, because webcasters must have been deriving at least this amount,

of value from indirect considerations to be willing to, stay in thc raarket.

An advantage ofbasing a modol on the 2001 baseline and then focusing on changed

circumstnnces is that it automatically accounts for difficult to measure effects like

indirect costs and benefits. If these indirect considerations are justias grcnt now ys they,

were in 2001, then one can focus only on the variables that have changed, like bandwidth

costs and advertising revenues. However, a disadvantage of this approach is that, some of,
the unmeasured circumstances may have changed. For instance, it is possible that firms

were more willing to invest in 2001 to grow the business than tltey, are, in 200S or, are now

attributing more value to the indirect benefits of driving visitors to their sites and

increasing their 'stickiness." Thus, it is useful to triangulate on the value via an

alternative approach based on n bottom-up analysis. This is what I, do,in 5ectIon,5,,
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S Model 2:.A bottom-up model of the economic value of
Internet Radio webcasting

5.f Model Methodology
In this section, I develop a second model to estimate the price that a willing seller (a

record company) and a willing buyer (a webcaster) would agree to for giving the buyer

the right to webcast copyrighted sound recordings owned by thc seller.

5.1,1 Model Structure
The factors rclcvant to a ground-up model are similar to those discussed in Section 4.1.

Those include (a) the economic benefits of sound recordings for the buyer, which equals

the direct and indirect benefits the webcaster will realize through usc of these sound

recordings, including present investment for future revenues and spillover effects, such as

increased use of the webcaster's website (resulting in listcncr "stickiness"); (b) the

incrcrnental costs incurred by the buyer in realizing the benefits above; (c) the

incremental costs incurred adjusted for benefit realized (other than the price received) by
the seller in providing the product in question (such as thc possible substitution by the

product for other revenue streams); and (d) the relative bargaining power of the parties.

The difference between (a) and (b) generally indicates the maximum price that a willing
buyer would be willing to pay, while (c) indicates the minimum price that a willing seller

would be willing to accept for providing its product. If thc maximum price that a willing

buyer would be willing to pay is higher than the minimum pric that a willing seller
would be willing to accept, then there is the potential for a transaction to occur at some

price between those two prices. The actual point in this range where the price is set and

the transaction occurs depends on a number of factors, including (I) any indirect value or

costs realized by thc parties as a rcsu)t of the transaction that have not bccn directly
accounted for in determining the economic surplus; and (2} the parties'elative
bargaining power, which was discussed in detail in Section 2.2.4 and is largely
dctcrmined by the industry structure and the nature of the product being traded, as these

factors determine their available alternatives.

Notably, the sunk costs of the record companies also do not form part of this model. The

majority of the technological costs to the record companies for making their copyrighted

music available to the webcasters are sunk and either have been already incurred (such as

music production and recording costs) or do not vary with thc number of listener hours

(such as the provision of the music to the wcbcaster). For purposes of this model, I

assume that the direct incremental technological cost for the record companies of
providing thc digital performance rights to the webcasters is zero. This is an extremely

conservative assumption (to the benefit of the webcasters) because it assigns none of the

record companies'roduction costs to digital exploitation—even though this is becoming

a bigger part of every company's business. Furthermore, in equilibrium, these costs must

be covered in order for artists and record companies to continue to have incentives for thc

creation of new content.
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I. SUMMARY OF TESTIMONY

My testimony provides an overview of webcasting: the who, what, where, when,

why and how; It will introduce and explain the business of webcasting, including who is

webcasting, how it happens, how it is monetized, where webcasting is headed and when

it might get there. I will approach webcasting from a combined business and

technological perspective, explaining the great promise that it holds as a commercial

platform for the delivery ofmusic and music-related services.

To be clear, the webcasting to which I refer is streaming audio that meets the

criteria for the compulsory license under the Digital Millennium Copyright Act. As I

understand it, to qualify for the statutory license, a webcasting service must not be

"interactive," meaning that it cannot offer programming specifically designed for an

individual listener. The webcaster may not permit listeners to create their own playlists

and may not create playlists specific to individual listeners. Audio streaming services

that offer "interactive" programming must negotiate licensing agreements directly with

sound recording copyright owners.

Webcasting is growing, with webcasters benefiting fium advances in broadband

penetration and improved advertising technologies. This is a fast-growing new medium

with rising fortunes, whose incredible functionality gives it the potential to overtake

terrestrial radio and other traditional media.
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I make eight key points in this testimony and highlight them here;

Webcastina is himhlv interactive. There, are literally tens of thousands of

different webcasting stations on the Internet, most of which are highly

specialized in parti cular genres and subigenres, ofmusic. This magnitude

of choice makes what is technically "non-interactive" webcasting in effect

a high1y interactive medium. Besides the variety of stations,,there have,

also been recent improvements in bandwidth, processing power,,and

Internet searchability that increase the bkelihood that an individual can

find almost any prominent artist or track playing somewhere on the

Internet. Today, consumers can find the music they want — where they

want it and when they want it. Why buy music ifyou can choose the

music you want, where and when you want it with webcasting?

2. Webcasts are easv to record, Some would argue that hearing,music may

make you want to buy it, but with the ease of digital recording-

streamripping — consumers have less need to ruake the purchase~ A.

number of companies are making products andi offering services that

automate the process of recording webcasts, one ofwhich is Applian

Technologies and its software called Replay Radio. Replay Radio permits

users to "intercept" streaming music and save it to their hard drive as MP3

audio files. Indeed, the Applian sofbvare even identifies the song, then,

tags the MP3 Qles it creates with the artist', naxne„song and album title.. It .

couldn't be easier to turn what is supposed to be temporary listemng into

...,,,... permangnt ownership,
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3. Strons.'mowth. Webcasters are enjoying incredible growth in advertising

revenues and audience. According to AccuStream iMedia Research,

advertising revenues fi'om webcasting are growing (and are projected to

continue to grow) at 90% per year or more. The webcasting audience is

also expanding rapidly. That marks a major change from the situation at

the time of the last arbitration to set webcasting rates in 2001. At that

time, the Internet bubble had just burst, and although there were great

predictions about the future of advertising on the Internet and about

Internet commerce (as well as webcasting), those predictions had yet to be

realized. Now we know much more about the webcasting business, that it

is booming and expected only to get better.

Webcastina audio now carries video advertisinu, Beginning in 2004,

webcasters began incorporating video into their advertising offerings, and

to great financial return. Changes in media players, especially the

inclusion ofMacromedia's Flash, accelerated this trend.

5, Wireless technoloev makes webcastina avai1able in cars. homes and

pockets. You don't need a wired computer to enjoy webcasting. Cenular

service providers, WiFi networks, device manufacturers and car makers

have teamed-up to "untether" digital media, especially music, which is

uniquely mobile. There are now numerous cellphones that stream music,

webcast radios and stereo components. In addition, over the past several

years there has been a trend towards providing iree wireless broadband

access on campuses, in hotels, and even entire cities like San Francisco
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and Philadelphia. For a webcasting industry that competes with traditional

(terrestrial) radio's reach to cars and commuters, the growing,prevalence

of inexpensive to fice wireless is a major stimulant.

Webcastins. costs are down but capabilities are un.. Costs are falling for

webcasters, especially bandwidth, a primary expense for webcasters.

While the cost is lower, the capabilities are igrowing exponentially.

Processor power continues to double in,capacity and halve in,price

roughly every 18 months (Gordon Moore's,Law'}., The power to search

grows exponentially (e.g., through Google, Yahoo! and others) without an

increase in price. Bandwidth is not only less expensive, it is also far more

plentiful and powerM than it was in 2001.

7. Comoulsorv licensina is enablini The compulsory performance license

eliminates webcasters'primary barrier to entry., Webcasters are fortunate

by comparison to others in the digital music business + they needn't ask

permission to use the music and they needn,'t face the uncertainty and

expense of licensing negotiations.

Webcastina is not Internet radio. Yes, webcasting and radio share some

characteristics, but they are very different in their capabilities and

approaches. These differences are of tremendous importance to the

present proceeding on roya! ty rates. Radio is what I think of as "push"—

'ordon Moore is a co-founder ofboatel Corporation and one of the first developers, of semiconductor
.Re~proposed'.Moore.'s,La&UaJMS -:,.....,,,„.,„....,,.....,....,, ....,,,, „,..., ..
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a limited number of stations send the same signal to the masses. But

webcasting contains elements of what 1 describe as "pull" -- listeners can

search tens of thousands of different stations and choose music far more

targeted to their taste or mood. Radio broadcasts (one to many);

webcasters narrowcast (one to one), Radio is stuck on "Channel We"

while webcasters are creating "Channel Me." They are far from the same

— webcasters can and will gain much more value from the music they use

than do radio broadcasters — and their differences speak volumes about

the different approaches they take to monetizing their listeners.

Webcasters and their advertisers take advantage of many listeners'osition

at a computer and offer them products and services that can be

purchased on the spot. They offer video "pre-roll" ads specifically

designed to exploit listeners'ttention to the computer screen when they

are starting a listening session. They send cookies to the listener's

computer to monitor the listener's online activity, and can target their

advertising based on information Rom the cookies and other information

about who their listeners are.

I have included as an exhibit to my testimony a recorded demonstration of several

different webcasting sites, SX Ex. 507 DP, These sites show the enormous number of

choices webcasters offer listeners, and the multitude of ways webcasters and their

advertisers monetize listening consumers, The demonstration is, however, just the tip of

the iceberg; it cannot fully show the industry that has grown up around webcasting and
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all of the ways that webcasters derive benefits - benefits that would be part of any

negotiation about royalty rates between willing buyers and seltersi

II.- DISCUSSION

A. What is Webcastiug?

Audio webcasting is just what it sounds like: audio is digitally "cast" across the

Internet, or "web'* (as it is commonly known). A consumer can access a webcast quite

easily, as my video demonstrates. All you need to do is go online, go to a webcaster site,,

and start streaming with a few clicks of a mouse.

But how is music streamed over a webcast? I offer, a brief summary of the

technology through which the digital representation of a sound recording is transmitted

over the Internet and, once received by a computer, translated mto music for, the,

consumer's listening pleasure.

l. Digital Audio Basics

There is of course a technological difference between analog audio and digital

audio. Both result in audible sound waves, but from source toi speaker they are very

different.

Over the past 20 years the sound recording industry has seen digital go from

cutting edge to the norm. Vinyl phonorecords, cassette and reel-to-reel tapes — these are

examples of analog sound carriers. They are called "analog" because the sound Rom

them emanates from the physical shape or state of the recording medium — in other

words, the physical medium is "analogous" to the sound.
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why a collection/distribution system with a single agent responsible for both collecting and

distributing royalties is more efficient and reliable than a system with multiple agents. Finally, I,

address proposed changes to a number of the terms currently applicable to eligible

nonsubscription transmission services and new subscription services.,

DISCUSSION

I. SOUNDEXCHANGE'S COLLECTION AND DISTRIBUTION OF ROYALTIES

A. Overview of SoundExchanme

SoundExchange is a 501(c)(6) nonprofit performance rights organization established to

ensure the prompt, fair and efficient collection and distribution ofwyalties payable to performers
~

and sound recording copyright owners for the use of sound recordings over Internet, cable, and

satellite radio services (hereinafter collectively "services" or "licensees") via digital audio

transmissions. Originally an unincorporated division of the RIAA, SoundExchange was

separately incorporated in September 2003.

Collecting royalties from hundreds of services and disttibgting the royalties to thousands i

ofpayees is an enormous undertaking. To fulfiQ its function, SoundExchange has invested

significant time and money to develop systems that facilitate the receipt and distribution of

royalties in the most efficient manner possible. Working together~ wi4 statutory licqnsyes„

artists, unions and record labels, we endeavor every year tO streamline our processes and ensure

that the maximum amount of royalties we collect are paid cut to thos@ entitled to them.,

SoundExchange has automated many of its functions (and such automation is critical to ensuring

ef5cient distribution of royalties), but, in many cases, SoundBxchange staff still must undertake

the laborious process of tracking down individuals entitled. to royalties and correcting or

completing misreported performance data.
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Although SoundExchange is a non-member corporation, we 5equently refer to those

record labels and artists who have specifically authorized us to collect royalties on their behalf as

"members." We have thousands of such record label and artist members, but also pay non-

members — copyright owners and performers alike — as if they were also members, We do not

discriminate between members and non-members; in fact, current Copyright Office regulations

require us to treat members and non-members equally when initially allocating statutory

royalties, Members, however, can agree among themselves as to alternative distribution policies

as described in more detail below, see infra at 13.

SoundExchange has been the representative of artists and record labels on a vast array of

issues, including notice and recordkeeping and rate-setting through the CARP process and the

new CRB process. Throughout, on behalf of all artists and record labels, SoundExchange has

sought the establishment ofmarketplace royalties and regulations that enable the prompt, fair and

efficient distribution of royalties to all those artists and copyright owners entitled to such

royalties.

B. Ro alt Collection and Distribution

SoundExchange's core mission is to collect and distribute statutory royalties as

efficiently and accurately as possible. As discussed throughout this statement, SoundExchange

has made significant investments in systems and infrastructure and personnel to perform the task

of royalty collection and distribution. These investments were made over several years and will

likely require further improvements ("extensions" in the language of software developers) as the

demands on the royalty system increase over time. For example, we will strive to further reduce

costs by automating certain functions and will look to increase the frequency of our distributions.

For managing royalty collection and distribution, SoundExchange employs the following

operational procedures, I have attached a Qow-chart illustrating these steps as SX Ex. 211 DP.
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SoundExchange's Royalty Administration Dep~tment receives Rom statutory licensees

royalty payments and, ideally, three reports: Statements of Account ("SOAs") that reflect the

licensee's calculation of the payments for the reporting period; Notices of.Election which

indicate whether the licensee has utilized any optional rates and terms pursuant to 37 C.F.R.

f 262.3(a); and reports o f use that log performances of sound recordings. Samples of these

reports are provided as SX Ex. 212 DP, SX Ex. 2:l3 DP,,and, SX Ex,. 214 DP.,

Upon receipt of payment fiom a licensee, the payment is logged into our liicensee

database. If this is the first payment from a licensee, a new profile is created for the licensee. If

the licensee has previously paid royalties, then the payment is entered under the existing profile,

Where licensees operate under more than one statutory license, the royalty payments from a

licensee are allocated among the various licenses under which the service is operating.

Similarly, where one parent corporation is pa)ring royalties for multiple corporate "children,"

such as in the case of a broadcast station group paying for individual terrestrial radio stations

simulcasting their signals on. the Internet, the royalty payments are allocated among t'e

individual radio stations to the extent the I;icensee provides sufficient information for the

allocation. For example, if a broadcast network provident royalty accounting for its 70 radio

affiliates on a per-radio station basis, but pays the royalties owed by al) of,the affiliates with a

single check, then Sound.Exchange will allocate a portion of that total payment to each of the 70

individual stations. Allocating payments to individual stations is ciritical for distributing royalties

because distribution is based on the, performance information in reports of use, which should be

submitted on a per-station basis.

Once a licensee has paid royalties and its paymerit is~ entpred in)o our d'atabase, we also

seek to confirm whether the licensee has filed a Notice of Upe of Spun) Rqcopdings Under
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Statutory License with the U.S. Copyright Office. If a service has not filed such a Notice ofUse

with the Copyright Office, then my understanding is that the service does not enjoy the

protections of the statutory license even if they are paying royalties. The filing of a Notice of

Use with the Copyright Office does not mean that a service is making transmissions. The Notice

of Use is supposed to be filed before a service commences transmissions or the making of

ephemeral phonorecords but just because a service files a Notice of Use does not mean it has

commenced streaming.

The reports of use ("logs") provided by services are loaded into SoundExchange's system

by the Distribution Operations Department. SoundExchange is currently receiving performance

logs from Music Choice, Muzak, XM Satellite Radio, Sirius Satellite Radio and a handful of

other services. The vast majority of subscription and nonsubscription services, however, do not

currently provide performance logs to SoundExchange because regulations specifying the format

and delivery specifications have not yet been promulgated. The following discussion of log

processing is therefore based principally upon SoundExchange's experience handling logs from

preexisting subscription services and the satellite radio services.

Occasionally, logs — which contain text information about the song title, album, artist,

label and other information, in addition to other transmission information — will fail to conform

to SoundExchange's existing format and delivery specifications. When a log does not conform

to those specifications, it fails to load automatically. SoundExchange personnel must then

review the reports, identify errors, obtain a corrected log from the service (or in some cases

rectify the errors internally) and then re-upload the reports into the SoundExchange computer

software system. The failure of logs to follow a standardized format creates enormous burdens

for SoundExchange and decreases our efficiency in managing royalties. It is also frequently the
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case that services fail to accurately report identifying data for sound recordings by, for example,

identifying an artist as "Various," reporting a performer as "Beethoven!'r "Mozart," or simply

not providing required information. In each of these instances my stafFhas to research the

partially identified sound recording in order to identify accurately the sound recording copyright

owner snd performers entitled to royalties. It is my understanding that the only penalty that a

service may be subject to for failing to file a proper report of use is an ilnfriingement action.

Step 2: Matchini.

SoundExchange's Distribution Operations staff run the s'oft're program to match the

data reported in licensee logs with information in the SoundExchange database identifying

copyright owners and performers ofparticular sound recordings.'ur complex log loading

algorithm attempts to match identical and similar data elements and combinations of data

elements from the incoming log against performance information previously received irom the

services. If there is a match for a particular sound recording, then the proyam identifies the

corresponding copyright owner and performer information. If there is not a match, we then

conduct research as described in step three below.

Each description of a performance on a service's log is retained in our database, even if

the description incorrectly identi6es a sound recording and SoundExchange stafF has corrected it

before uploading the log. Our system assumes that services will continue to report the

performance incorrectly in future logs. Rather than correct these p~opnainces each time they,

appear in a log, the system matches to the incorrectly reported perfonnsnces and then applies 5e

corrected information.

Step 3: Research

If there is no match for a sound recording, Distribution Operations personnel manually

examine the entry for the sound recording and attempt to determine whether it is new to the
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SoundExchange database or whether it is already in the database under different identifying

information. This research requires a significant amount of staff time. Such research is often

required for new releases, works reported for the first time, works Rom small labels, compilation

albums and foreign repertoire, In the case of compilation albums, for example, finding copyright

ownership information is particularly time-consuming because, although the album is issued by

one label, each of the sound recordings on it could be owned by a different label.

SoundExchange previously identified the problem of compilation albums in its filings with the

Copyright Office on notice and recordkeeping. See Reply Comments of the Recording Industry

Association ofAmerica, Inc., in Docket No. RM 2002-lA at 57058, 60 (Apr. 26, 2002) (SX

Ex, 414 DP); see also Comments of the Recording Industry Association of America, Inc,, in

Docket No. RM 2002-1A at 64 (Apr. 5„2002) (SX Ex, 415 DP).

SoundExchange conducts extensive data quality assurance work to ensure the correct

association of copyright owners and performers, on the one hand, and particular performances,

on the other. For example, the SoundExchange system detects what we call "performances in

conflict,"' situation in which performances of the same sound recording are reported as being on

more than one label. In such cases, we conduct research to determine the correct label for the

sound recording. %e also review situations in which an artist has performances of different

sound recordings with different labels or with "unassociated labels,'" which may indicate that the

label information provided to us was incorrect.

Step 4; Account Assi ent

SoundExchange's Account Managers assign sound recording performances to accounts

belonging to copyright owners and performers, For example, a performance of Stevie Wonder's

Isn 't She Lovely fi om his Songs in the Key ofLife album under the Motown record label (part of

Universal Music Group ("UMG")) would be assigned to (1) Stevie Wonder's account and



(2) Motown's account. Performances ofMotown's sound recordings would by consolidated with

other UMG labels and the resulting royalty payment would be made to UMG. Account

assignments are based on the copyright owner and performer information provided by the

licensee as well as any information already in the SoundExchange database that copyright

owners and performers have supplied.

Not all performances can be assigned to a copyright owner or artist, account in the time

leading up to a distribution. Performances for which a copyright owner or artist account is not

identifiable are assigned to a "suspense*'ccount for later review and research. As soon as the

identification is made, these royalties are released in the next scheduled distribution.

Step 5: Rovaltv Allocation and Distribution

Once we have processed all of the logs by a given class pf services for a given period, we

are able to allocate royalties. Allocation takes place only after all quality assurance steps are

taken to ensure accounts are payable, address and tax identification information is complete,

performances in conflict are resolved and copyright owner conflicts are resolved (to the extent

possible).

Allocation is the process by which a service's royalty pigments (made on a channel-by-

channel or station-by-station basis) for a given distribution period are paired with the

transmissions of sound recordings by that service during that period. The Royalty

Administration Department first identifies the services and associated royalty payments that wi11

be distributed. Minimum fees must be prorated to the period to which they apply. Once I have

reviewed and certified the prorating of the minimum fees and the amount of the total fees, those

fees are entered into the distribution portion of our system. 7be allpca&ion; and distribution

processes are then run.

JA 292



As stated above, allocation pairs royalties collected from a service with the service's

sound recording performances. Once all allocations are completed, adjustment processing" is

run, Adjustment processing involves assigning debits and credits to accounts in order to rectify

errors that occurred in a prior distribution, Upon completion of necessary adjustments, the

distribution occurs.

Distribution begins with consolidating allocations according to earning entity (i. e,, the

copyright owner or featured artist who has "earned" the money for tax purposes). The

consolidated allocations are then assigned to copyright owners, artists or other payees based on

the payment schedule for each. SoundExchange staff create a series of distribution certification

reports, which I review and then certify, Next, the system generates a payment file, which we

transmit to our banking partner, The bank then makes the payments in the form of a check or

electronic funds transfer. For performances of sound recordings, 50% of the royalties net of

allocable deductions are paid to copyright owners, 45% are paid to featured artists and their

third-party payees,'nd 5% are paid to non-featured artists, in accordance with 17 U.S.C.

g 114(g)(2), Royalties paid for the making of ephemeral phonorecords under 17 U.S.C. $ 112(e)

are allocated solely to sound recording copyright owners. SoundExchange provides each

royalty-earning entity with a statement that refiects the performances (and the licenses under

which the sound recordings were performed) for which the royalty payment is made. Sample

statements for copyright owners and featured artists are attached as SX Exs, 252 DP and 253 DP

hereto,

' third-party payee is an individual to whom an artist has authorized SoundExchange to pay a portion of

the artist's statutory royalties. Producers and managers are common third-party payees.

We pay the 5% non-featured artists'hare to an independent administrator who is responsible for the

further distribution of those funds to nonfeatured vocalists and musicians.



SoundExchange's da'tabase containing payee information is underived from account

information received from record labels and attists, and includes such payees as the copyright

owners and artists themselves, management companies, production companies, estates and heirs.

We must, however, verify address artd other information and secure appropriate tax forms

directly from each artist and label. If an earning entity'ails to provide SoundExchange with tax

information, then we can still distribute: royalties but mu t withhold, a portion of the royalties

pursuant to Internal Revenue Service ("IRS") guideluaes. All of!the infIorrr!tation provided to

SoundExchange from copyright owners and performers must be entered manually into the

royalty system. We hope to allow copyright owners and performers to input their information

directly into our systems in the future, but there are costs and security issues involved in building

those extensions into our current system.

The threshold for distributing royalties to a payee is SIGHS Rather than tjfist&~bute smaller

amounts (and incurring s:igni ficant addi.tional transaction costs), SoundExchange waits until a

payee is owed more than $ 10, at which point the full amount is distt~buted,

SoundExchange presently conducts distributions four. times a year, at least twice for

statutorily licensed performances (i.e., performances pursuant to 17 U.S.C. ($ 112(e) and 114)

and twice for non-'statutorily licensed performances for which SoundE&',change has ccllected

royalties, typically &om non-U,S. performing rights organizations who have money for U.S.

performers or copyright owners. We are working to increase th|: fiqquqncy of distributions,

Payments for which SoundExchange lacks sufficient information to distribute to t'e appropriate

copyright owner and performer are allocated to separate accounts in accordance with 37C.F,R.,'n

"earning entity" is the person or entity who has earned the royalties from a tax standpoint and does

not have to be the person who receives royalties.
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$ f 260.7, 261.8 and 262.8. When SoundExchange subsequently obtains the information

necessary to distribute royalties to a particular copyright owner or performer, it will do so during

the next scheduled distribution. Recipients ofroyalty payments may contact SoundExchange

regarding any perceived errors in distributed payments. Errors in payment distributions may

occur as a result of a service's reporting incorrect or incomplete information for a given

performance.

Step 6: Adiustments

In the event an improper amount of royalties is paid to an entity (either too little or too

much), SoundExchange staffwill make adjustments to accounts to correct any'rrors in a royalty

distribution. For example, ifCopyright Owner A was incorrectly reported as the copyright

owner of Song X and received royalties for Song X, but the actual owner of that song was

Copyright Owner B, then SoundExchange would need to credit Copyright Owner B in a future

distribution and debit Copyright Owner A's account for the improper distribution. Adjustments

typically take the form of an additional payment or a reduced payment to an existing account in

the next scheduled distribution. For copyright owners and artists who are newly identified and

for whom royalties have bern accruing, a new account is created and royalties attributed to the

suspense account are transferred to the new account.

C. Challenges Faced bv SoundExchange

While these operational steps may sound straightforward and although SoundExchange

has gained tremendous efficiencies through its custom software system, the massive scope of the

undertaking and the frequency with which novel circumstances arise render the actual task of

collecting and distributing royalty payments extremely complex. SoundExchange maintains

licensee accounts for more than 1,800 webcast, cable, and satellite services that play sound

recordings originating from all over the world, in many cases twenty-four hours a day, seven
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days a week. SoundExchange distributes royalties to nearly, 15,000 copyright, owner,and

performer accounts. To date, SoundPxchange has procehsel der 550 lmilliott sound recording;

performances. And it is important to remember that those 650 million performances are

principally from the preexisting subscription services and the satellite services. That number will i

increase tremendously once reporting regulations are finalized for the subscription and

nonsubscription services for whom rates are being established in tins proceeding. I would not be

surprised ifwe had to match billions ofperformances each year once all webcasters start

providing reports ofuse.

The process ofmatching performances of specific sound recordings toi individual,

copyright owners and performers is often difficult because many business arrangements in the

recording industry are intricate and continually evolving. For a. given sound recording, there

may be multiple artists as well as multiple payees entitled to receive a portion of the royalties,

including production companies and management companies paid under Letters of Direction, as

well as the IRS. Further, members of a band often change over the course of the band's

existence. " When a band whose members have changed releases mulfiple. versions of the same

song, each release may involve payments to different people. Matching the performing band

members to a particular sound recording of such a song ean be complicated. The,make-up qf the

Grateful Dead, for instance, changed several times during the three, decades that the band played

(1965 to 1995, when Jerry Garcia died), and the band regularly released studio albums and live

albums (and it continues to release "new" recordings from its vault:of concert tapes). Because

" The examples of band compositions that make distribution af royalties dif5cult illustrate a few reasons

why sufficient data to identify a specific sound recording is critical to SoundExchauge's ability to

distribute royalties to the parties to whom they rightly belang, as SouudExchauge explained in its

Supplemental Comments concerning the proposed notice and recordkeeping requirements. Comments

footnote continued on nextpage)
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the membership of the Grateful Dead was not static, identifying which members are entitled to

royalties for performances of a particular sound recording is exceedingly difficult where the

same titled song appears on multiple albums. Fleetwood Mac similarly has undergone multiple

changes in membership since it originally formed in 1968, making the task of determining which

royalties belong to which members arduous, And Sade is the name ofboth the individual artist

Sade Adu and the band with which she has sung. When SoundExchange receives reports from

licensees that list only "Sade" as the performing artist, it can be difficult to determine whether

Sade Adu or Sade the band is the proper recipients of royalties for a sound recording

performance.

Band members may also share royalties on an unequal basis. In the easy case, bands or

artists have a corporation that receives the royalties and the corporation assumes responsibility

for dividing and distributing royalties among the band members. In some cases, however,

SoundExchange itself has to locate the information regarding shares, divide the royalties, and

make the payments to each band member.

The general rule we have created is to distribute royalties on a pro rata basis among the

members of a band, but that is not always as easy as it may sound, For example, there is no

guidance in the statute or legislative history on how SoundExchange should. distribute royalties

to Tom Petty and the Heartbreakers, Is Tom Petty entitled to 50% of the featured artist share

with the remaining 50% allocated on a pro rata basis among the members af the Heartbreakers?

Similarly, should there be a special split for the Dave Matthews Band, where the name of the

band is the name of one of the members of the band? And what about in the case of Diana Ross

of SoundExchange in Docket No. RM 2005-2 (Aug. 26, 2005) (SX Ex, 417 DP); Reply Comments of

SoundExchange in Docket No. RM 2005-2 (Sept. 16, 2005) (SX Ex, 418 DP).
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Bc the Supremes versus The Supremes? In one instance Diana Rossi is identified separately, but .

does this mean her share of royalties should increase?

Distributions are also complicated if an artist is deceased and there are multiple heirs

(each of whom may have a different share) entitled to the royalties 5om the pcrforinauce,of a

single sound recording; this is particularly true where the artist is a group and more than one

group member is deceased.

Distributions could become far more complicated if the members of a band were

represented by different agents, with one member of a band xepresented bye one collective and all

remaining members represented by SoundExchange. Under,the, theory,of certain entities, the

members paid through SoundExchange would receive less than the members paid through

another entity due to the possibility of others free riding on SoundEixcbange's jnvqstirients

without having to share in the cost of those investments. And, if there were multiple collectiyes)

then the difficulties associated with allocating royalties and deductitig CostS could;be,

exacerbated, as explained in more detail below. See inla at 16.

In an effort to maintain accurate information on artists'Tangents for division of,

royalties as well as basic contact and tax information, SoundExqhauge actively engages in artist,

outreach. SoundExchange regularly attends music industry conferences aud makes presentationS

to artist management firms, record labels, performing rights organizations and law firms that

represent artists. SoundExchange also works with music associgtiops to spread awareness of its

services, and it advertises online, on television, in print and over the radio. SoundExchange

personnel are available to artists (as well as to copyright owners and licensees) to provide

information and answer questions, and we do so on a regular basis., Soundgxqhange encourages

copyright owners and performers to join as members but, as unexplained above, provides

14
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information and distributes royalties to copyright owners and performers regardless of

membership,

For undistributed royalties, eight SoundExchange staff members'esponsibilities include

conducting research to locate artists and obtain their payee information. Even.where

SoundExchange is able to determine the identity of the artist and record label, that does not mean

that SoundExchange knows where to locate them. Locating accurate payee information for a

sound recording can be very difficult, especially if the recording is listed in a non-active, deep

"catalog," or involves an artist who does not have a U.S. corporate entity designated to receive

royalties on his or her behalf. Through niche programming, services perform many sound

recordings of smaller, less well-known labels and performers who are hard to find (and the

problem is magnified if they are no longer in existence). SoundExchange spends a significant

amount of time addressing this problem in two ways. First, SoundExchange personnel publicize

the organization, its mission, and its functions in order to ensure that artists and copyright owners

are aware that they may have royalties owed to them. We hope that individuals who learn about

us will contact us to provide us with the information we need to pay them. Second,

SoundExchange performs extensive research to locate and contact individuals who may. be

entitled to royalties. For example, we rely on databases such as Celebrity Access and All Music

Guide as well as information provided by other organizations within the music industry, both

domestic and foreign, to locate artists, SoundExchange also utilizes temporary employees and

interns to assist in locating individuals and entities entitled to royalty payments. I suspect that

the number of "difficult-to-pay artists" and labels will increase tremendously once webcasters

start providing reports of use to SoundExchange following the promulgation of format and

delivery specifications.
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Under my direction, SoundExchange has conducted a total of nine royalty distributions I

covering over 650 million sound recording performances, the most recent having occurred on

September 20, 2005. To date, SoundExchange has allocated more than $55 million itl royalties.:

SoundExchange strives to minimize the administrative costs associated with royalty collection

and distribution, and it has decreased those costs each year that it has been;in operation.

SoundExchange maintains a staff of fewer than 20 individuals. We project administrative costs

(exclusive of expenses incurred in participating in rate adjustment proceedings) ofunder 12.5%:

of total revenue for 2005 and under 10% of total revenue for, 2096.;For comparison purposes, I;

believe the administrative costs for the American Society of Composers, Authors and Publishers

("ASCAP") and BMI are typically around 16% of total revenue.

Il. A SINGLE COLLECTIVE SHOULD BE DESIGNAlI'ED TIO COLL' ~;
DISTRIBUTE ROYALTIES

As a practical matter (and generally as a legal matterlas WeHI), SpundExchange (or its

precursor) has operated as the sole collection and distribution agent for, royalties under the

Section 112 and 114 licenses. Other than Royalty Logic, Inc. ("RLI") and the small number of

copyright owners and performers it purports to represent, I atn nlot slwat e of any ccpytigbt owner

or performer — let alone any service — who will advocate for the creation ofa multi-tier

system for collection and distribution ofroyalties'r for the designation ofmultiple agents.', In

fact, the licensee webcasters appear to object to the creation of tt multi@ered system or any

Under a multi-tier system, SoundExchange would be required to collect royalties aud then transfer theni

to another agent that has been designated by a copyright owner or performer to distribute its royalties.

Allocations would need to be run to determine what portion of collected royalties should be paid to

another agent who may represent only one copyright owner or performer.

Under a multi-agent system, licensees could have to make their royalty payments to different agents

according to the designations made by copyright owners snd performers.
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obligation to provide payments and reports ofuse to any entity other than SoundExchange. See

Joint Comments ofRadio Broadcasters in Response to the Copyright Royalty Board's

Supplemental Questions Regarding Format and Delivery in Docket No. RM 2005-2 at 23

(Aug. 26, 2005). This is true even though the large commercial webcasting services in the first

webcaster proceeding presented Ron Gertz, the owner of RLI, which purports to be a competing

collection and distribution agent, as a rebuttal witness on their behalf. If the services are not

supporting the creation ofa multi-tiered system and the overwhelming majority of copyright

owners and performers, as represented by SoundExchange, oppose such a system, I question how

such a system could be created under the willing buyer/willing seller standard set forth in the

statute.

I discuss the problems associated with a system that includes more than one collection

and distribution agent because I anticipate that RLI will raise the issue in this proceeding. If a

system were created to allow for at least two collection and distribution agents, then I question

how the rationale could be applied to limit the number ofagents to two. If each copyright owner

or performer had the right to designate his/her own agent, then the Board would potentially have

to allow an unlimited number ofcollection and distribution agents to collect and distribute

royalties. See id. If this were the case, then there would be an incentive for copyright owners

and performers — even SoundExchange's members — to designate agents other than

SoundExchange so that they could avoid certain costs that SoundExchange incurs for the benefit

of all copyright owners and performers and shift those costs to the copyright owners and

performers remaining with SoundExchange. Adding multiple distribution agents to the process

would substantially increase the administrative costs SoundExchange already incurs, as

explained in more detail immediately below, and the result would be substantially increased
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overall administrative costs associated with the royalty collection/distribution process. Thus, a

multi-agent system would appear inconsistent with the concept bf ati ef6ci'ent 'licensing system

whose costs are borne by all copyright owners and labels.

The purpose of the royalty collection and distribution process is "tq make prompt,

ef5cient and fair payments to Copyright Owners and Performers with a minimum of expense."

67 Fed. Reg, 45,240, 45,267 n.46 (July 8, 2002) (SX Ex. 407 DP). Each of SoundExchange's

procedures that I have outlined above is designed to further this,purpose. The Librarian of

Congress has recognized that "Copyright Owners and Performers comiriend Sound Exchange...

[and prefer it asj a non-profit organization that has already invested heavily in, a system designed

to locate and pay Copyright [O]wners and Performers." Id. yt 4$ ,2(7.,indeed, through our five

years of experience collecting and distributing royalties and,our, substantial investments in

recruiting and training the SoundExchange staff and in developing our,custom computer

software system, we have developed an eflicient process for prompt and fair payments.

Much of that efficiency would be lost if additional agents were inserted into the

collection and distribution process, The Librarian was right to express skepticism of a system

involving more than one collection or distribution agent on the grounds that it,would likely add

unnecessary expense and administrative burden. See id. A multi-agent system would be costly,

overly complicated, prone to delay and unreliable,

Based on previous discussions with outside software consultants, other collecting

societies as well as my staff's and my experience with adjustments,; conflicts in ownerships and.

claims and dispute resolution (to track the affiliations of each copyitight owner and performer on

a sound recording-by-sound recording basis), I estimate that, modifying our systems to

accommodate a multi-agent system would cost, at a minimum, between $250,900 and $350,000.
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For example, if only one member of a band were represented by someone other than

SoundExchange, then SoundExchange's system would have to be modified to track that

relationship. If different administrative rates were to be applied to copyright owners or

performers represented by an entity other than SoundExchange, the system would also have to be

configured to calculate different administrative rates for each sound recording in the database.

Given that each performance has at least two entitled payees (exclusive of the non-featured share

of royalties) — (1) the featured artist (which could be a group with multiple entitled parties) and

(2) the copyright owner — each of the copyright owner and the featured artist could be

represented by a different distributing agent, A multi-agent system thus has the potential of

requiring SoundExchange to account for every performance identified in a report ofuse multiple

times in order to properly allocate, distribute and adjust royalties. This would not be an easy

task, and it would place an enormous accounting burden on SoundExchange.

SoundExchange's system presently contains entries for 150,000 copyright owners and

performers and over 700,000 sound recordings. For the system to recognize multiple agents,

SoundExchange would have to expend significant resources, both human and monetary, to create

the accounting platform necessary to track innumerable distributing agent relationships, keep

accounts current when entitled parties change affiliation with multiple agents, and still ensure

timely distributions,

'ester Chambers, a member ofThe Chambers Brothers, previously expressed an interest in having RLI

collect and distribute royalties on his behalf. As the default agent, however, SoundBxchange would

collect and distribute royalties on behalf of all the other members ofThe Chambers Brothers.

For example, Paul Simon as a solo artist and Simon 2 Garfunkel as a group are two such performers of

the 150,000 even though Paul Simon may receive a single check for all of his performances as a solo

artist and as a member of a group.
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Under a two-tier system with SoundExchsinge as the receiving agent and multiple

distributing agents, SoundExchange would have to alter its procedures for pro0es0ing SOAs and

royalty payments. SoundExchange currently processes the two simultaneously because the

functions are complementary, thereby minimizing administrative costs, reducing total processing

time and limiting the number of staff involved.. But, if SoundExchange were riot the exclusive

distributing agent, it might not be able to,release a payment for distribution until it agreed with

all other distributing agents that the SOAs for the distribution periorl were in order, It is

foreseeable that situations will arise where another distributing agent identifies as problems

entries on an SOA that SoundExchange would not consider problematic. SoundExchange would

be restricted from using its discretion when dealing with paperwork that is incomplete, non-

standard or otherwise problematic. Instead, it would have td coitifer with all other, agents to reach

a consensus on how to rnansige:issues arising with services'OAs, payments and other required

paperwork. Considerable delays in distribution are foreseeable where payments cannot be

processed until such issues are resolved. Similarly, if a licensee failed to pay royalties in a

timely manner, SoundExchange and the other agents might need to discuss what steps needed to

be taken and by whom to ensure the payment of royalties and any late f'ees due. And, if stiiy late

fees were owed and paid, there would be additional accounting to split them among distri,buting

agents,

SoundExchange would also have to alter its system to ensure that adjustments to correct

for distribution errors are properly debited or credited to royalty recipients whose affiliation with

a particular distributing agent changes over time. SoundExchange would no longer be able to

In a multi-agent systems, regulations would have: to specify how and when a copyright owner or

performer may switch designations.
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rely on its current procedure of crediting or debiting individual copyright owner and performer

accounts, but would have to reach agreement with the other distributing agents on an adjustment

system and inter-agent dispute resolution process, which would add further costs and delays,

Based upon SoundExchange's prior experiences with RLI, I am not convinced that these issues

can be worked out easily. When RLI was granted designated agent status in the first webcaster

arbitration it imposed significant delays in the simple matter of designing the SOAs and

ultimately did nothing to contribute to the creation and final form of the SOAs, I therefore

believe that the regulations governing a multi-tiered distribution system would have to set forth

in great specificity all of the steps to be taken to resolve problems, disputes or claims among

multiple agents and include a continuing role for the Board to resolve disputes, if any arose,

provided that such a role for the Board is permitted under statute,

Another example ofhow a multi-agent system would complicate the royalty

collection/distribution process is the hindrance it would cause to licensees'bility to obtain

reliable information about the statutory license, Many licensees and potential licensees rely on

SoundExchange staff to answer questions, walk them through the process of complying with the

terms of the statutory licenses, calculating royalties owed, and complying with reporting

requirements, With a multi-agent system, licensees would not be able to rely on information

from the single source of SoundExchange and would likely have to contact multiple agents

according to the various affiliations of the copyright owners and performers whose sound

recordings they have performed. For example, different agents may have different

interpretations of the provisions of a statutory license (e.g., what level of interactivity is

permitted, if any, or how should the sound recording performance complement be interpreted for

purposes of classical recordings) or governing regulations, and a licensee, to avoid potential
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liability for copyright infrin]~ent, may feel the need to contact each agent in order to protect

itself. Under a multi-tier system with distinct receiving agents and distributing agents, it would

be unclear which entity's information would be definitive, The!confusion'associated with such a

system inevitably would add. costs and delays not present in a single-agent system, particularly if

licensees relied upon information from an agent other than SoundExchange, information which

SoundExchange disputed!, In the alternative, SoundExchange might still have to field all of these

inquires and incur the expense of providing information to licensees, and other agents could

avoid these burdens by referring everyone to SoundExchange, without having to share in. any of

the associated costs.

A multi-agent system could create problems for distribution policy matters, such as how

royalties to orchestras and non-human performers (e.g., Elmo), should be paid, what rules should

apply for distributing to bands where there are disputes among band members,, etc. Currently,

SoundExchange endeavors to develop policies that apply fairly to all interested parties but if

each distribution policy decision also has to be worked out with multiple distributing agents-

who may disagree with SoundExchange's proposed policies — then many distributions could be

suspended or delayed due the inability of the agents to agree on allocation guidelines.

A multi-agent system could also raise problems for enforcement and audits. For

example, if the copyright owners and performers represented by other agents claimed that they

were not subject to any of the costs incurred by SoundExchange for audits and enforcement,

would SoundExchange have to share any recoveries obtained through enforcement or audits with

such other collection and distribution agents? I would hope not.! If certain, entities choose not to

share in the costs that are expended for the benefit of all copyright owners and perfortners, then I

do not believe the copyright owners and performers represented by SoundExchange should have
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to share any late fees, collection of unpaid royalties or audit recoveries with such entities. But

saying this in theory may create problems in practice, particularly when a service remits overdue

royalties after receiving a demand letter from SoundExchange. The question ofhow those

overdue royalties should be allocated will likely result in a dispute in a multi-agent environment,

particularly where some agents seek to avoid joint costs, but want to share in "joint" rewards.

These examples are illustrative of the added complications, costs and delays that a multi-

agent system would create, Further inefficiencies and delays are foreseeable, particularly when

disputes among and between potential distributees are considered. Moreover, based on

SoundExchange's experience in collecting and distributing royalties to date, I believe that there

likely are additional inefficiencies that are unforeseeable. Each year that SoundExchange has

been in operation, I have been confronted with conflicts and complications in the collection and

distribution process, some of which I have described above, that neither I nor my colleagues

foresaw when SoundExchange began operating. Injecting one or more additional agent(s) into

the equation, in my opinion, wou'id likely result in many new conflicts and complications that we

cannot predict,

The Librarian of Congress has recognized the natural efficiency of a single collection and

distribution agent for royalties associated with digital performance of sound recordings. 63 Fed.

Reg. 25„394, 25,412 (May 8, 1998) ("designat)ing] a single entity to collect and distribute the

royalty fees creates an efficient administrative mechanism") (CARP proceeding on digital

performance of sound recordings by pre-existing subscription services) (SX Ex. 411 DP).

Countries around the world have found that a single agent reduces administrative costs and

speeds distribution, and a single collective for receipt and distribution of digital performance
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royalties is the international norm.' single agent will best further the purpose of the collection

and distribution process — "to make prompt, efficient, and fair payments to Copyright Owners,

and Performers with a minimum of expense," 67 Fed. Reg. at 45,267 n.46 — and should be

designated for collecting and distributing royalties for the digital performance;of sound

recordings under Sections 112(e) and 114 of the Copyright Act.

III. MODIFICATIONS NEEDED TO LICENSE TERMS

I am concerned that the terms for the payment of royalties and the terms for

recordkeeping, once adopted, may be left unchanged in future proceedingsi which are likely to

focus primarily on royalty rates. SoundBxchange's experience over the past several years

demonstrates that a few of the terms found in 37 C.F.R. Partl262 must be modified to facilitate,'he
prompt, fair and efficient administration of the statutory licenses. As explained below, therei

are a few of the current terms that frustrate SoundExchange'8 ability toi perfogn its function.

These terms make no sense in the context of the statute's overall goal ofproviding fair

compensation to artists and record labels. SoundBxchange requests that the CRB modify the

terms accordingly.

I am assuming for the purposes ofmy testimony that the general structure of the current

system — with SoundBxchange serving, in effect, as the sole agent,designated to receive and

distribute statutory royalties — will continue. If that structure were to change to accommodate,

multiple collectives, which SoundExchange strongly opposels, then 5@e w,oulg likely have to be

"Over 60 other countries — including those with the most sales of sound recordings,, t. e„ the United

Kingdom, Germany, Japan, and Canada — operate under a system in which a single collective collects

and distributes royalties. To my knowledge, only Brazil, Colombia, 'and'the'UnNed States have

competing collectives that receive and distribute royalties for a particular right. In Brazil and Colombia„

disputes between collectives often result in royalties that are either delayed cr neveripaid.

SoundBxchange's efforts tc pay royalties to artists in those countries pursuant to reciprocal payment

agreements are often &ustmted because of the uncertainties attributable |o the multiwollcctive systems. i
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substantial revisions to the regulations to account for the complexity of a multi-agent system and

how confiicts and adjustments would be made among mu16ple agents.

A. Imuortance of Census Reoortinu

Although recordkeeping requirements are not set forth in Part 262, I do want to briefly

reiterate SoundExchsnge's long-standing request for census reporting. SoundExchange has

previously submitted extensive comments on recordkeeping and, in particular, the need for

census reporting in response to the Copyright Office's and the Board's notice and requests for

comments in connection with their rulemakings on recordkeeping. I incorporate those comments

by reference and have attached copies of the most recent Comments (exclusive of attachments).

See Comments ofSoundExchange in Docket No. RM 2002-1H (May 27, 2005) (SX Ex. 416

DP); Comments of SoundExchange in Docket No. RM 2005-2 {Aug. 26, 2005) (SX Ex. 417

DP); Reply Comments of SoundExchange in Docket No. RM 2005-2 (Sept. 16, 2005)

(SX Ex. 418 DP); see also Reply Comments of the Recording Industry Association of America,

Inc., in Docket No. RM 2002-1A at 69-78 (Apr. 26, 2002) (SX Ex. 414 DP). I will not belabor

what we have said in those submissions, but I emphasize here that accurate data is critical to the

integrity of the collection and distribution process that I have described above. As

SoundExchange's comments explain, receiving reports ofuse in census form and in a uniform

format is the only way to ensure that copyright owners and performers receive accurate payments

for the use of their sound recordings.

B. The Terms Should State that the Failure to Pav Rovalties When Reuuired Followed

bv Pavment of a Late Fee does not Preclude a Couvriaht Infringement Claim

Statutory licensees are generally required to pay their statutory royalties 45 days after the

end of each month. Unfortunately, many licensees fail to pay their royalties in a timely manner.
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When a licensee fails to pay royalties when due, they are subject to a late fee of 0.75% per

month.

I believe that there was an outstanding question as to whether the inclusion of a late fee

provision in the regulations precluded a copyright owner fiom 5ling an infringement action

against a service that failed to pay royalties in a timely manner. For example, I understood that it

might have been possible for a service to argue that, when it was sued for copyright in&ingement

for the failure to pay royalties, the service might have been able to make that litigation disappear

if the service simply paid the unpaid liability plus interest, If this were true, then I think there

would be a signiflcant incentive for services to not pay royalties in e timely manner, particularly

if they could never be sued for iniringement and only had to pay a minimal late fee if challenged

by copyright owners.

I understand that Congress, in the Copyright Royalty and Distribution,'Reform Act

("CRDRA"), amended Section 114 to make clear that the inclusion, of a regulatory term

providing for late fees does not affect a copyright owner's other enforcement rights. 17 U.S.C.

g 803(c)(7) ("A determination of Copyright Royalty Judges,may include terms with respect to

late payment, but in no way shall such terms prevent the copyright holder from asserting other

rights or remedies provided under this title"). So that the terms,established through this

proceeding clearly reflect the statutory preservation of copyright owners'emedies for

inMngement and put licensees on proper notice, I believe the Boar4 should adopt regulations

that make clear that a licensee that fails to make royalty payments on a timely: basis may be

subject to liability for infringement in addition to late fees.
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C, The Interest Penaltv for Failing to Pav Rovalties When Reuuired Should be

Increased and Interest Charades Should Accrue After a Demand for Pavment

As noted above, licensees are generally required to pay royalties 45 days following the

end of the month for which the liability is calculated, but many services fail to meet this

deadline. 37 C.F.R. g 262.4(c). Late payments can range fiom a few days to a few months. In

some instances, services have gone several years without paying royalties. We also have

experience with a service failing to pay royalties for several years, filing for bankruptcy to have

its debt discharged, and then a purchaser of some, but not all, of the assets of the bankrupt

licensee claiming to be a successor to the bankrupt entity for one purpose (to benefit Rom below-

market rates) but not for other purposes (with respect to unpaid liabilities).

I do not believe the current interest rate of 0.75% per month is an effective deterrent to

ensure that licensees pay royalties when they are due. In comparison, credit card companies that

do not receive payments from users by the due date are permitted to charge rates that are

significantly higher than the rate charged to webcasters. To ensure prompt payment of royalties,

reduce SoundExchange's costs of obtaining payment &om licensees, and to create disincentives

for licensees to delay payments, I strongly encourage the Board to increase significantly the

interest charges to be paid when a service fails to pay royalties when due. I believe increasing

the monthly rate from 0.75% to 2.5% would be appropriate.

While some may view a higher interest rate as a penalty, I believe it is better

characterized as motivation for those who seek the benefit of the statutory license to actually

comply with the provisions of the license. A higher interest rate would also level the playing

field between those services that comply with regulations and those that do not. When one

combines a low interest rate (0.75%) with the high cost ofbringing an infringement action for



failure to pay royalties, it is easy to see that there is an economic incentive for services to pay

royalties when they feel like it rather than when the payments are due.

We have had varying degrees of success invoicing services for late fees," Many services

pay late fees when requested, which is typically within three weeks from the date we send out a

letter requesting payment of late fees. However, there have been occasions where a service has

been reluctant to pay interest penalties, We had a recent situatien where ailicensee received,a

demand letter for late fees in July 2005, but failed to pay the late fees until October 20, 2005,

without being subject to any additional penalties.

To ensure that licensees do not have an incentive to refuse to pay late fees, upqn receipt of

a demand letter Rom SoundExchange, I would encourage tbe Board to, adqpt q regulittiori that

specifically addresses this situation. I propose that when SoundExchauge requests the payment,

of late fees from a service, the service be given a 20-day grace period in which to pay its, late

fees. The 20-day period would run &om the date of the letter or the postmark,on the envelope,

whichever is later. If a service failed to pay the late fees within, the, 20;day period, then the late

fee amount should be doubled every five days that the late fee @mount remains unpaid.

If a licensee makes an intervening payment for a monthly liability while a late fee penalty

is still outstanding, the regulations should provide that the interyening payment is first applied to

current liabilities and only after those are discharged will any surplus be applied to outstanding,

nSoundsxchange cannot calculate interest charges until payment is actually received, If a service has

failed to pay monthly royalties and we send a demand notice for payment, we alert the licensee to the

fact that it will be subject to interest charges but then do not invoice the service for late fees until we

receive the unpaid monthly royalties. This is because late fees are calculated by multiplying the amount

of royalties actually paid by the late fee rate established in the regulations, dividing that product by 30

(the estimated number of days in a calendar month) to calculate the Wily la&e charge, and then !

multiplying the daily late charge by the number of days between the, due date and receiyed date.
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late fees. I believe that only by making the financial penalty for faiIure to pay late fees

significant will copyright owners and performers be ensured of prompt payment.

In order to avoid confusion about when payments are due, I would also encourage the

Board to clarify in any regulations that when a payment due date falls on a weekend or federal

holiday, that the due date be extended to the next business day. The current regulations provide

that payments are due by the 45 day after the end of a month, which means that payments not

received by the 45 day, even if that day falls on a weekend or federal holiday, are arguably late.

SoundExchange has voluntarily refrained from charging late fees until the second business day

following the 45 day after the end of a month if the 45 day falls on a weekend or federal

holiday, Clarification of this issue would benefit licensees and SoundExchange, and I believe

the clarification should be codified in the regulations.

D. Penalties Should Also Avnlv for Services that Fail to Submit Comnleted Statements
of Account and Reoorts ofUse

Current regulations require services to submit completed statements of account ("SOAs")

at the same time that the service remits payment to SoundExchange. 37 C.F.R, $ 262.4(f).

Unfortunately, services frequently fail to submit completed SOAs or even any SOA. Because we

require SOAs to confirm payments and to allocate royalties, it is critical for us to receive these

forms fmm licensees. There is currently no penalty for failing to submit a completed and signed

SOA short of the filing of an infringement action. I expect that copyright owners would be

unlikely to file an infringement action against a service that paid royalties but failed to file an

SOA, even though this failure creates significant problems for SoundExchange (including the

inability to verify whether the licensee has paid the correct amount). I therefore encourage the

Board to impose a late fee charge on any service that fails to submit a completed SOA when due.

29



The late fee should be calculated as if the service had failed to pay ttoyalties when required, even

if royalties were paid in a timely manner.

Similarly, I believe late fees should also apply where services fail to submit valid,reports

ofuse in a timely manner. Without a financial incentive to comply,with regulations, I am afraid

that many services will fail to submit their reports ofuse when r'equired.

E. Licensees'tatements of Account Should be Public

Copyright owners and performers periodically ask SoundExchange for information about

royalty payments for particular services'erformances of their sound recordings under the

licenses established by Sections 112(e).and 114. They want to know details such as how much

in royalties they are earning &om performances of their work by a given service and whether

they are owed royalties that have not been paid. This is the information licensees supply in their

SOAs (hereinafter "payment information"). See 37 C.F.R. ) 262A(f), The current regulations,

nevertheless contain a confidentiality provision that precludes disclosure of SQAa even to

copyright owners, performers and SoundExchange Board Members, who @'e copyright owners or

performers. 37 C.F.R. $ 262.5. While copyright owners and performers may receive

information about royalties in aggregated form Rom SoundExchange, t',e., the total amount of

royalty payments they receive for a given distribution period, 37 C.F.R. $ 262.5(c), they are

precluded from obtaining information about specific services'oyalty payments, 37 C.F.R.

t, 262,5(d),"

'y contrast, the Copyright Act piovides for copyright owners to receive notice of tbe use of their sound

recordings. 17 U.S.C. $ 114(f)(4)(A) (directing the Copyright Royalty Judges to "establish requirements

by which copyright owners may receive reasonable notice of the, use,,of their,,sound recordings"). The

Copyright Office has rejected the claim that reports ofuse should be kept from copyright owners based

on a theory that services have a proprietary interest in prohibiting the disclosure of their playlists. 63

Fed. Reg. 34,289, 34@95 (June 24, 1998) (concluding, in announcement, of interim notice and

recordkeeping requirements for pre-existing subscription services, that copyright owners must have

footnote continued on nextpage)
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Licensor copyright owners and performers need payment information for several

purposes, When a given service has failed to comply with a license by not paying royalties,

copyright owners need details concerning the non-payment in order to make an informed

decision about what action to take, They need to know how much in royalties a given service

owes (t'.e., how much money is at stake), how frequently they pay late, and how overdue the

payments are in order to decide whether a copyright inGingement suit would be economically

justified. For example, it might not make sense to spend thousands of dollars on an infringement

action if a service had typically been paying a few hundred dollars a month and then went three

or four months without paying any royalties. Conversely, if a service had been paying royalties

of tens of thousands of dollars a month and then stopped paying, copyright owners might be

more willing to initiate litigation against the service, By the same token, licensors need to know

how far in arrears a service is in order to gauge what action is appropriate; one or two months in

arrears may warrant measures less severe than if the service were six or more months in arrears,

Copyright owners also request payment information for budget purposes. They want to

include estimates of incoming royalties in their revenue projections, They also need this

information when they are negotiating collectively with licensees. Licensee services have

occasionally directed SoundExchange to disclose details about their royalty payments to their

outside counsel, but then refused to allow similar disclosure to sound recording copyright

owners. I simply do not understand why the owners of the sound recordings transmitted under

access to reports of use after weighing services'onfidentiality interests against copyrightowners'nterest

in receiving the reports as well as the services'wn interest in minimizing administrative costs),

Services that transmit sound recordings pursuant to Section 112(e) or 114 by definition transmit them

publicly, and the playlists that they have performed are "historical fact." Idt see also Unif. Trade

Secrets Act $ 1(4) (1985) (defining "trade secret" to mean information that "derives independent

economic value, actual or potential, from not being generally known to, and not being readily

footnote contt'nued on next page)
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statutory license should not have information on services'se of their sound recordings. It is my

understanding that in their direct licenses (i.e., licenses negotiated in the marketplace rather than

established by statute), copyright owners receive detailed information on the usage of their,

recordings by licensees. See, e.g., Testimony of Steve Bryan (Warner Music Group); Testimony

of Mark Eisenberg (Sony BMG); Testimony ofKen Parks (EMI); Testimony ofLarry Kenswil .

(Universal Music Group) (submitted herewith as part of SoundExchange's direct written case),

Simply because a service takes advantage of a statutory license rather than a direct license—

when the same recordings are being transmitted or distributed —: should not preclude a copyright

owner Rom learning about the uses ofhis/her/its product and revenue derived. from such use,

Copyright owners and performers have also asked for payment information in the context

ofbankruptcy proceedings, for use in determining what action tp taft, if any, poncermng

royalties owed by a service that has Gled for bankruptcy. SoundExchange,'s inability to disclose

information on a bankrupt service has hindered its ability to work with its copyright owner

members on royalty collection strategies. In addition; where regulations preclude us Gom

disclosing information to individual copyright owners, those owners are themselves handicapped

if they wish to file their own claims in the bankruptcy proceeding but lack sufficient information

to file a proof of claim.

The current regulations, by precluding SoundExchange's disclosure of licensee-specific,

information to individual copyright owners, fail to recognize that SoundExchange itself likely

lacks an independent cause of action against a service that fails to pay royalties. My

understanding of the law is that, in order to file an in&ingerrient action, only the owner or

ascertainable by proper means by, other persons who can obtain.economic value from its disclosure or i

use aud is the subject of efforts that are reasonable under the cirotuuStances to maintain its secrecy").
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exclusive licensee has standing. SoundExchange, when granted specific rights by copyright

owners, is only a non-exclusive licensee, and when it is acting on behalf of non-members, it

likely would not have any right of enforcement. Therefore, current regulations limit payment

and financial information to the agent that has no rights to pursue a claim to unpaid royalties, and

precludes disclosure to the principals that do have enforceable rights. This situation strikes me

as absurd and unworkable.

In addition, SoundExchange needs to be able to share payment information with its Board

of Directors, all of whom are either copyright owners or performers. SoundExchange Board

Members need full information about the royalties that the organization is responsible for

collecting and distributing in order to make informed policy and operational decisions.

Decisions on enforcement actions {which are funded Q.om royalties), budgeting, and other Board

responsibilities, are dependent upon the ability to review information about royalty payments.

Moreover, it is an odd situation to be prohibited by regulation to disclose relevant and material

information to my Board.

SOAs should be available not just to copyright owners and performers, but to the public

as well. Much of the information about services'tatutory activities — e.g,, the number of

listeners or tuning hours — is publicly reported by industry analysts such as Arbitron. I

understand that services voluntarily supply that information to the analysts and then attempt to

capitalize on the analysts'eports for their own benefit, SoundExchange, by contrast, is not

permitted to disclose to the public the information that it possesses on streamingservices'ctivities,

which could contradict the information being reported by third parties or the services

themselves. The terms for the Sections 112(e) and 114(d)(2) licenses should not provide
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SOA, including financial records, computer server logs, etc., should be subject to the verification

procedure set forth in Section 262.6.

2. Section 262.6 provides that only the Designated Agent, SoundExchange, is permitted

to conduct a verification. This provision is the result of negotiations that took place during the .

first Webcaster arbitration (in 2001) and would appear to deprive copyright owners and

performers — the entities entitled to royalties — of substantial rights. Specifically, I do not

understand why a copyright owner or performer should be denied the sight to verify royalty

payments if SoundExchange, for its own business reasons, decides not to conduct a verification,

For example, the copyright owner or performer ofa niche genre of music may wish to verify the

payments Gum a service that plays music from that niche, but SoundExchange, for legitimate

and sound business reasons', may decide that a verification of that niche service does,not make,

economic sense. Should the owners and performers of that music be deprived of the right to

verify payments from the service because of SoundExchange's,reluctance? I do not believe that

is fair or appropriate, and I request that the Board modify Se relgultttiolns so that all interested

parties may conduct a verification of a statutory licensee's SOA. Such a change would be

consistent with the provision found in Section 260.5(g) of the Copyright Qffice's regulations.

37 C.F.R. f 260.5(g).'.

The language of Section 262.6(b) — allowing SoundExchamge ito conduct a single

verification of a licensee "during any given calendar year, for any or all of the prior 3 calendar

years" — may have appeared straightforward when it was drafted by lawyers, but in practice it,

"Section 260,5(g) provides: "tF]or the purposes of this section, interested parties are those qopyri@t

owners who are entitled to receive royalty fees pursuant to 17 U,.S.C. 11,4(g), their designated agents, or

the entity designated by the copyright arbitration royalty panel in 37'FiR 260.3, to gecelve ynd )o

distribute the royalty fees." I believe performers should also be deemed interested parties now that they

have been granted a right for direct payment. See 17 U.S.C. $ 114(gx2)(D),
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has caused confusion. For example, if SoundExchange files a notice of intent to verify payments

in December 2005, I think the provision allows SoundExchange to verify the years 2002, 2003

and 2004, even if the actual work will not begin until 2006, but there is at least an argument that

2002, 2003 and 2004 are not the three years prior to 2006, the year in which the work will

actually take place, I think the regulation should make clear that the notice of intent to verify the

payments of a service covers the thr'ee-year period prior to the year in which the notice is given„

even if the audit work does not occur until an even later year. From SoundExchange's

perspective, it would be better if the regulations allowed a verification of the year in which

notice of intent to verify is given and/or any of the three prior years, provided that no year may

be subject to an audit more than once.

4, Section 262.6(c) requires SoundExchange to file with the Copyright Office a "Notice

of Intent to Audit." %hile I think I understand why this is required (to allow other potentially

interested parties to have knowledge of the verification in case they want to also participate), I

question whether this provision as drafted makes sense, For example, although the regulation

requires the notice, it does not explain what happens after the notice is filed. SoundExchange

has to file the notice and then the Copyright Office has to publish it within 30 days, but does this

mean that the verification cannot commence until after the 30-day period runs? Can the

verification commence immediately following publication of the notice in the Federal Register or

must there be some additional delay? Also, what happens if other parties want to participate in

the verification; what precisely would be the respective rights and responsibilities of the different

parties participating in the verification? 16

"And, as noted above, in a multi-agent system, you could have one agent conducting a verification that

the other agents refuse to pay for, but then have those non-paying agents seek to share in any recoveries.

This is an example of why a multi-agent system does not make sense when you are talking about a

footnote continued on next page)
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I view this language as vague, and we at SoundExchange have had to guess as to how

long to wait after filing a Notice of Intent to Audit to commence the verification. This ambiguity

should be clarified or the provision should be stricken and each interested party should have an i

independent right to conduct a verification regardless of whether any other,party had previously .

conducted a verification.

5. Section 262.6(c) also requires that an "audit... be conducted by an independent and

qualified auditor identified in the notice."'he regulations, however, do not specify what

independent means. For example, SoundExchange has used.one company to conduct a

verification where some of the principals of the company have acquired copyrights to both

musical works and sound recordings. I understand that this practice is not unusual in the music

industry where auditors frequently understand the value of copyrights based on their work and

consequently buy copyrights as investments. But the ownerdhipl of tmrglat@d spunId recording

copyrights should not preclude a person or entity from being; deemed independent,

The provisions of Section 262.5(d)(2) also use the language bf ',independent and

qualified auditor." lt is my understanding that the proper interpretation of that language is also

the interpretation that makes the most sense given the regulation's objective, viz., that the

independence of an auditor goes more to whether the

personator

entity is independent of the

licensee that is the subject of the verification, not independent vis-a-vis the licensor that has

requested the verification. Someone whose rights are potentially infringed by a service's failure,

statutory license, where a11 copyright owners and performers should share in the costs of securing

benefits for everyone.
' do not understand why an auditor has to be identified in the notice., If for some reason SoundBxchange

needed to switch auditors after an initial selection and publication in the Federal Register,

SoundExchange should not have to Qle a new notice with the Copyright Office and await another

publication in the Federal Register.
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to calculate and pay appropriate royalties should certainly have the right to conduct a

verification. I therefore believe that the verification provision should be amended so that it is

clear that the independence of an auditor means independence from the licensee and not the

requesting licensor.

6, Those entitled to verify the payments from a service also should not be limited to

individuals who are Certified Public Accountants ("CPAs"), as CPAs are more expensive than

non-CPAs. This would needlessly increase costs, particularly to smaller entities who may wish

to audit a service. It is my understanding that in the music industry, non-CPAs (such as business

managers and other professional representatives of copyright owners and artists) frequently

conduct verifications on behalf of artists, and I see no reason why that practice should not be

applied under the statutory license. The scope of who is qualified to conduct a verification

therefore should be expanded in both Sections 262.5(d)(2) and 262.6(c) to include non-CPAs.

The regulations should also make clear that a qualified individual does not mean only one

experienced in interpreting financial books and records. In many instances a verification of

statutory liability will require an ability to interpret server logs to determine whether

performances or aggregate tuning hours were properly reported, I therefore believe the

regulations should allow verifications by individuals who are competent to determine whether a

service has properly calculated its statutory liability.

7, Finally, Section 262.6(g) requires the party conducting the verification to pay for the

costs of the verification unless the underpayment by a licensee is determined to be 10% or more

of the actual liability. I believe this threshold of 10% is too high and creates an incentive for

services to underpay their statutory royalties. At a 10% threshold, services could have an

incentive to underpay by 9%, knowing that the only likely consequence is an obligation to pay



the underpayment (excluding for the moment the possibility'f an infiingement action). This

does not seem justified. Services are in sole possession of the information necess'ary'.to calculate

their royalty payments and they should have to bear the risk. ofpaying for a verification if they .

underpay by 5% or more. The lower the threshold for burden shifting, the greater the likelihood

that services will accurately calculate their liability. Shifting the costs Of verifications to:

SoundExchange or sound recording copyright owners or performers who do not have the right to

refuse to license a service — even one with poor credit or a poor history ofpayment compliance

— seems inappropriate. I therefore encourage the Board to Irediiice Ithe Ithrdshdld iti

Section 262.6(g) to 5%,

G. The Remlations Should Authorize the Collection ofRefunds in the Event of
Incorrect Distributions

I understand that when the Copyright Office makes partial distributions of royalties under

Sections 111 and 119 it requires the Phase I claimants to'sign a document that 'obligates them to'efundmoney to the Copyright Office in the event a Phase I claimant receives royalties in excess

of the amount finally determined to be allocable to them. A copy of such a document is attached

hereto as SX Ex. 265 DP. I believe the regulations adopted in this proceeding should establish a

similar rule — obligating copyright owners and performers who receive a distribution in excess of

the amount to which they are entitled to refund such monies to SoundExchange, upon written

demand.

As noted above, there are instances where sn incorrect amount of royalties is distributed

to copyright owners and performers, In most instances, the incorrect distribution amount will be

adjusted in a subsequent distribution. But, if the amount of an incorrect distribution is too large,

it may take an extended period of time for the incorrect distribution to be fully recovered. So as

not to harm entitled parties or reward those who received, an improper distribution, I respectfuUy,
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request that the Board include a regulation that requires the repayment of royalties in the event of

an improper distribution. Such a regulation will ultimately benefit all copyright owners and

performers and ensure that only those who are entitled to royalties ultimately receive them.

H. No Waiver ofRights from SoundBxchanae's Acceptance of Rovaltv Pavmcnt

SoundExchange has heard that certain services have argiied that because they have paid

statutory royalties to SoundExchange and SoundExchange has accepted such payments, the

copyright owners and performers represented by SoundBxchange have waived the right to argue

that the service is making transmissions not eligible for statutory licensing. I believe this

argument has no legal merit, but it does call for clarification in the regulations.

In light of the large number of services that can pay royalties to SoundExchange and

SoundExchange's limited stafF and resources, it is simply impossible to expect SoundExchange

to evaluate each service's eligibility for statutory licensing for every month that the service pays

royalties. Moreover, because SoundExchange col)ects royalties on behalfof all copyright

owners and performers, not simply those who have speci6cally authorized it to serve as an agent,

SoundExchange does not necessarily have the authority to reject royalty payments on behalfof

those copyright owners for whom it does not have written authorization. In addition, different

copyright owners may have different opinions as to whether a particular service or functionality

is eligible for statutory license. Also, SoundExchange likely does not have the right to file an

infringement action. For these reasons, SoundExchange's acceptance of statutory royalties

should not be deemed a waiver of the rights of any copyright owner.

I believe language similar to that found in the disclaimer that SoundExchange has posted

on its website — "SoundExchange's acceptance of a service's payment does not express or

imply any acknowledgment that a service is in compliance with the requirements of the statutory

licenses. SoundExchange, its members and other copyright owners reserve all their rights to take
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enforcement action against a service that is not in complihncd with Qnse requirements"—

should be codified in regtxlatiions so that all services are aware that SoundExchange's acceptance

of payment from a service does not. waive the rights of any o F the copyright owners on whose

behalf SoundExchange is accepting royalties, whether as an express agent or a default agent.

htt://www.soundexchan e.com/licensee home.h)xnl.

I, Transmission of Record~in s of Comedic Performances Should be Clarified as

~Com ensable

I am aware of at least two services that are making transmissions of copyright sound

recordings of comedic performances. SoundExchange albo has deceivers in'quizzes from

representatives of comedi.c performers about whether statutory licensees are paying royalties for

the public performance of these non-musical v ork sound recordings. This is an issue that

admittedly has not received a. great deal of attention from SoundExchange, copyright owners or

licensees, but it is important because of its impact on comedic performers,

I suspect that the . ervice. transmitting comedic performances are likely making such

transmissions from sound recordings and not the audio portion of an audiovisual work. So that

the performers on comedic works are compensated for the transmission of their works, I believe

the regulations should specify that the transmission of such recordings are compensable, I also

believe such works should not be classified as "talk" progxmrnning (e.g., news, talk, sports or

business programming), which in my mind refers to live progrartuning and not programming

specifically recorded for release to the public on a CD or in digital form,

J. Provisions Providing for Successor to SoundExchan e Should be.Deleted

Section 262.4 of the current regulations contains detailed provisions as to what should

happen if SoundExchange is not incorporated as a separate entxty, dissolved or ceases to be

governed by a board consisting of equal numbers of representatives of Copyright Owners and
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Before the
Copyright Royalty Board

In the Matter of

Digital Performance Right in Sound
Recordings and Ephemeral Recordings

)

)
) Docket No, 2005-1 CRB DTRA

)

RATE PROPOSAL FOR SOUNDEXCHANGE, INC.

Pursuant to 37 C.F.R. $ 351.4(a)(3}, SoundExchange, Inc. ('*SoundExchange"), through

its undersigned counsel, hereby proposes the following rates for (1) the digital audio

transmission of sound recordings by eligible nonsubscription transmission services and new

subscription services operating under the statutory licenses set forth in 17 U.S.C. $ 114(d)(2),

and (2) the making of ephemeral phonorecords necessary to facilitate transmissions by eligible

nonsubscription transmission services and new subscription services, 17 V.S.C. ) 112(e), during

the period January 1, 2006 through December 31, 2010. Pursuant to 37 C.F.R. g 351.4(a)(3),

SoundExchange reserves the right to alter or amend its rate proposal prior to submission of

Qndings and conclusions ifwarranted by the record.

L ROYALTY RATES

A} Eli ible Nonsubscri tion Transmission Services

Each transmitting entity providing an eligible nonsubscription transmission service shall

pay a monthly fee (to cover both the 17 U.S.C. $ 114(d)(2) performance license and the

$ 112(e)(1} license for making ephemeral copies) equal to the Base Amount multiplied by the

Adjustment Factor, as those terms are defined below:

1} The Base Amount. For each month, the Base Amount shall equal the

greater of a) or b) below:



a) 30% ofall revenue paid or payable that is directly or indirectly

derived Gom the service; or

b) Either:

i) A per performance rate calculated as: $0.0019 for each

instance where a webcaster transmits aqy pprtipn qf a, single copyrighted

sound recording to a single listener (i.e., a gecqiviqg dpviqe} ("a,

perfonnance")

or

ii) An aggregate tuning hour (ATH) rate calculated as:

(1} for non-music programming (i.e., news, talk, sports

or business programzrnng), $0.0019 per ATH;

(2) for broadcast simulcast prograunning, $0.0247 per

ATH;
(3) for prognnnming not classi6ed as broadcast

simulcast progr ~ming or non-music programming, $0.02945 per

ATH (e.g., Internet-only programming).

2) The Adiustment Factor. The Adjustment Factor shall equal

1 + (.25 MULTIPLIED BY the Pro Rata Share of Wireless Performances).

3) Pro Rata Share ofWireless Performances. The Pro Rata Share ofWireless

Performances shall equal the total number ofmonthly performances terminating on a

wireless device DIVIDED BY the total number ofmonthly performances.

4) CPI Increases. Each year of the license period, beginning on January 1,

2007, the per performance rate and the ATH rate shall increase according to the percent

change in the CPI-V &om January of the prior year to January of the year in which the

payments are to be made.

5} Minimum Annual Fee. There shall bq a rpcopp+le.but non-refundable

minimum annual fee for each eligible nonsubscription transmission service that makes

digital audio transmissions of sound recordings during the year,equal to $500 per channel



or station offered by the service. The annual minimum fee shall be due by January 31" of

each year; provided, however, that if a service does not make any transmissions between

January 1 and January 31 but thereafter commences tratismissions, then the minimum

annual fee shall be due by the last day of the month in which the service commences

making transmissions under the statutory license.

6) Bnherneral Fees, With respect to each of the rates specified above, the

royalty payable under 17 U.S.C. $ 112(e)(l } for the making of ephemeral copies used

solely by the eligible nonsubscription transmission service to facilitate transmissions for

which it pays royalties shall be deemed to be included within, and to comprise 8.8% of,

such royalty payments.

7) Performances Terminating on a Wireless Device. For purposes of the

royalty calculation, a performance terminating on a wireless device shall include any

performance teaninating on a cell phone, PDA or similar device; provided, however, that

transmissions over a residential wireless network, such as via a wireless router at a

personal residence, shall be excluded Rom the calculation of the number of transmissions

to a wireless device. For services that make transmissions to both fixed line devices and

wireless devices, the responsibility shall be on the service to determine the number of

performances terminating on a wireless device. To the extent that a service offers

transmissions to both fixed line and wireless devices and the service cannot distinguish

between transmissions to wireless devices snd fixed line devices, the service shall pay the

rate applicable to transmissions terminating on wireless devices (e.g., the Adjustment

Factor shall equal 1.25}.
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B) New Subscrintion Services

Each transmitting entity providing transmissions through y net subscription service shall

pay a monthly fee (to cover both the 17 U.S.C. $ 114(d)(2) perfonnance license and the

g 112(e)(l) license for making ephemeral copies) equal to the~Be Ppnrmnt multiplied by the

Adjustment Factor, as those terms are defined below

1) The Base Amount, For each month, the Base Amount shall equal the

greater of a), b), or c) below:

a) 30% of all revenue paid or payable that is directly or indirectly

derived Rom the Service; or

b) Either:

i) A per performance rate calculated as: $0.0019 for each

instance where a webcaster transmits any portion of a single copyrighted

sound recording to a single listener

or

ii) Au aggregate tuning hour (ATH) rate calculated as:

(1) for non-music programming (i.e., news, talk, sports

or business programming), $0.0019 per ATH

(2) for broadcast simulcast programming, $0.0247 per

ATH
(3) for programming not classified as broadcast

simulcast programming or non-music programmmg, $0.02945 per

ATH, (e.g., Internet-only progrsnnning); or

c) $ 1.37 per month for each person who subscribes to the

Subscription Service for all or any part of the.month or to whom the Subscription

Service otherwise is delivered by Licensee without a fee (e.g., during a free trial

period).

2) The Adiustment Factor. The Adjustment,Factor,shall equal

1+ (,25 MULTIPLIED BY the Pro Rata Sh~ of'WIIrelpss Trapsmissions).
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3) Pro Rata Share ofWireless Transmissions. The Pro Rata Share of

Wireless Transmissions shall equal the total number ofmonthly performances

terminating on a wireless device DIVIDED BY the total number ofmonthly

performances.

4) CPI Increases, Bach year of the license period, beginning on January 1,

2007, the per performance rate and the ATH rate shall increase according to the percent

change in the CPI-U from January of the prior year to January of the year in which the

payments are to be made.

5) Minimum Annual Fee. There shall be a recoupable but non-refundable

minimum annual fee for each new subscription service that makes digital audio

trausmissions of sound recordings during the year equal to $500 per channel or station

offered by the service. The annual minimum fee shall be due by January 31" of each

year; provided, however, that if a service does not make any transmissions between

January 1 and January 31 but thereafter commences tranemssions, then the minimum

annual fee shall be due by the last day of the month in which the service commences

making transmissions under the statutory license.

6) Bphemeral Fees. With respect to each of the rates specified above, the

royalty payable under 17 U,S.C. 112(e) for the makmg of ephemeral copies used solely

by the new subscription service to facilitate transmissions for which it pays royalties shall

be deemed to be included within, and to comprise 8.8% of, such royalty payments.

7) Performances Terminating on a Wireless Device. For purposes of the

royalty calculation, a performance terminating on a wireless device shall include any

performance terminating on a cell phone, PDA or similar device, provided that
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trsnsmissions over a residential wireless network, such as via a wireless router at a

personal residence, shall be excluded lrom the calculation of the number of transmissions

to a wireless device. For services that make transmission tq both axed line devices and i

wireless devices, the responsibility shall be on the servic@ to,detcrmjne,the number of

performances terminating on a wireless device. To the egteitt thiat a service offers,

transmissions to both fixed line snd wireless devices andi thei service cannot distinguish

between transmissions to wireless devices and fixed line devices, the service shall pay the

rate applicable to transmissions terminating on wireless devices (e.g., the Adjustment

Factor shall equal 1.25).

8) Services Covered. For purposes of this sectiqn, new, subscrjptiqn services,

shall include aH subscription services that are making digital audio transmissiqns qf;

sound recordings including a) subscription services that have come,intq existence.since

the Webcaster I proceeding and b) subscription services offered by companies that also,

provide services that are separately licensed as preexisting subscription service ('PES")
i

(17 U.S.C. f 114(I)(11)) or preexisting satellite digital audio radio service ("SDARS")

(17 U.S.C. $ 114(I)(10)), except to the extent that the'activity of such companies falls

within the narrow statutory licenses for a PES or SDARS.

C) Non-Commercial Entitles

SoundExchange reserves the right to propose an alternative rate structure for

noncommercial entities upon review of the evidence submitted by such entities participating in

this proceeding.
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u. TERMS

SoundExchange proposes that many, but not all of the terms of the current regulations, 37

C.F.R. Part 262, be maintained ui their current form, SoundExchange proposes those changes to

the current regulations described in the testimony of.Barrie Kessler, as well as all such changes

needed to implement the rate proposal discussed above. Pursuant to Section 351,4(a)(3},

SoundExchange reserves the right to propose alternative or additional terms prior to submission

of findings and conclusions ifwarranted by the record.

Respectfully submitted,

By
Paul M, ith
David A. Handzo
Thomas J. Perrelli
JENNER k BLOCK LLP
601 Thirteenth Street, N.W.
Washington, D.C. 20005

(v) 202.639.6000
(f) 202.639-6066

Counsel for SoundExchange, Inc.

Of Counsel:

Gary R. Greenstein
General Counsel
SoundExchange, Inc.
1330 Connecticut Ave., N.W.

Suite 330
Washington, D.C. 20036

(v) 202.828.0126
(f) 202.833.2141

Dated; October 31, 2005
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FEE PROPOSAL OF THE NATIONAL RELIGIOUS
BROADCASTERS'ONCOMMERCIAL MUSIC LICENSE COMMITTEE

For music stations, an annual flat fee consisting of the lesser of (a) $200 per Internet
simulcast and up to two associated side channels or (b)'$500 for each group of five
Internet simulcasts and up to two associated side channels per simulcast that are
transmitted by a single radio broadcaster.

For news, talk, business, teaching/talk, or sports stations, an annual flat fee consisting of
the lesser of (a) $ 100 per Internet simulcast and up to two associated side channels or (b)
$250 for each group of Qve Internet simulcasts and up to two associated side channels per
simulcast that are transmitted by a single radio broadcasten

3. For mixed-format stations, a pro rata allocation of the above fees based on the
demonstrated music-talk programming breakdown.

4. Fee payable in one lump sum up front for all five years iof the 2006-2610ilicense term.
For example, a noncommercial radio broadcaster simulcasting a single station over the
Internet would owe $ 1,000 at the beginning of the 2006-2010 license period. lf that
broadcaster stops simulcasting before the end of the license teirm, it would be entitled to
receive a pro rata refund through the end of the term.

5. Per station fees to decrease to match the per station fees set for NPR if the NPR per
station fees are lower than the above-stated fees.
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COPYRIGHT ROYALTY BOARD

tn the Matter of

Digital Performance Right in Sound }

Recordings and Ephemeral Recordings }

Docket No. 7.005-1 CRB DTRA

ORDER REGARDING
DIGITAL MEDIA. ASSOCIATION AND ITS MEMBER COMPANIES'OTION TO

COMPEL SOUNDEXCBANGE TO PRODUCE NEGOTIATING DOCUMENTS
RELATED TO ITS DIRECT STATEMENT

Digital Media Association and its member companies ("DiMA") filed a request for
production of documents, SoundExchange produced some documents and objected to producing
others„discussions to'resolve the dispute failed, hence this Motion to Compel. Generally, Digital
Media Association has asked for too much without sufficient. justification that the burden or
expense of producing the requested materials is less than the likely benefit to the movants and
the probative value. SoundExchange has produced over 250 license agreements and more than
12,000 pages of documents Rom the ~egotiating files of various record companies. It has
produced 1) all of the agreements specifically referenced in the record. company testimony; 2)
more than 200 other agreements of the types discussed. in the record company testimony; 3) the
17 a~ements that Dr. Pelcovits relied upon; 4) all ofthe agreements that Dr. Pelcovits reviewed
but chose not to rely upon.; and 5) documents reflecting the negofiations back-and-forth between
each record company and the individual licensee for categories 1) and 3) above„except where a
licensee has refused consent to disclose negotiating documents.

The Motion to Compel is GRAM'BD, in part, as follows. DiMA is entitled to the non-
privileged negotiating documents for each of the 40 agreements that Dr. Pelcovits reviewed.
DiMA is entitled to all of the 450 agreements, to the extent that licensees have consented For all
the agreements, where SoundExchange has reasonably sought consent, but has not obtained that
consent, DiMA is entitled to a list of the agreements, including the names of the parties, the date
of the agreement, the period of time covered by the agreement and the negotiating parties
involved in reaching the agreement. These documents will assist DiMA to assess the agreements
presented as benchmarks, but not require the burden on SoundExchauge that the foll requests
would involve. The balance of the relief requested in the Motion to Compel is DENIED, The
Limited discovery permitted in proceedings before the Copyright Royalty Board should permit
the parties to test admissible evidence, but not create an extensive burden of time and expense,
A balance of interests is required.
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Before the
COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Digital Performance Right in Sound

Recordings and Ephemeral Recordings

)

)
)
}

Docket No. 2005-1 CRB DTRA

)
)

MOTION OF ROYALTY LOGIC. INC.. ON BEHALF OF ITS COPYRIGHT OWNER

AND PERFORMER AFFILIATES. REQUESTING REFERRAL OF MATERIAL

QUESTIONS OF SUBSTANTIVE LAW

Pursuant to 17 U.S.C. $802(f)(1} and 37 C.F.R. $354.2, Royalty Logic Inc. ("RLI")

respectfully requests referral of the following material question of substantive law to the Register

of Copyrights:

1. 7/hether RLI, as a common agent designated and duly authorized by its affiliated

copyright owners and performers for the collection and distribution of royalties pursuant

to 17 U.S.C. )$ 112(e}(2) and 114(e)(1-2), and the avoidance of cost recoupment

pursuant to $ 114(g)(3-4), is entitled, as a matter of law, (1) to "Designated Agent"

status for all purposes of these statutory licenses, aud (2) to the right to receive all

required notices and to receive Direct Accounting, Reporting, Payment and Audit rights

from its statutory licensees (herein "DARPA").

As fully set forth below, RLI urges that referral of this question to the Register of

Copyrights is required by statute and furthermore, would promote fairness and efficiency in this

proceeding.

INTROOUCTION

SoundExchange is engaging in discriminatory, exclusionary and monopolistic behavior by

seeking certain terms (to be embodied in the regulations applicable to the statutory licenses) that

would obtain for itself an unlawful competitive advantage over RLI and prevent copyright owners
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and performers who have designated RLI as their agent for collection and distribution of statutory

royalties (herein the "RLI Affiliates") from enjoying the full benefit of a designated alternative

agent competing on a level playing field with SoundExchange. RLf seeks, clarification of its,

Congressionally mandated right to act as an agent on behalfof the RLI Affiliates in competition

with Participant SoundBxchange entitled equally to receive all required notices and to receive

Direct Accounting, Reporting, Payment and Audit rights — DARPA — from statutory licensees

Despite the clarity of the Sections 112(e)(2), 114(e)(l-2) anti 1 i14(g)(3-4) of'the Copyright

Act allowing for multiple "common agents" with full and equal,right to collect and tlistribute,

royalties from licensees, SoundExchange is pressing for a national monopoly in this field by

seeking the adoption of discriminatory regulations — at war with the statute - that would create two

classes of "common agents". SoundExchange seeks regulations that would anoint SoundExchange

as the sole so-called "Designated Agent" authorized to receive DARPA such that, the RLI

Affiliates and other "second class" agents would be required to receive their reporting and

payments through the funnel of SoundBxchange (i.e. without DARPA), and only after

SoundBxchange deducts its so-called authorized expenses. Discrimination is not supported in the

law. The law envisions only one class of "common agent" — agents al} vested with DARPA—

competing in a level playing field.

'n a related proceeding before the Board, regarding Notice and Recordkeeping R.eqnirernents for the use of Sound

Recordings, SoundExchange has taken the position that RLI is also prohibited from receiving records of use.

Comments ofSoundExhcange in response to the Supplemental Requestfor Comntents (Fed. Reg.,dated July 27, 2005)

regarding Notice and Recordkeepingfor the Use ofSound Recordings Under! Sta'tutoty Lice'. Clearly, an agent that

is authorized to perform the collection and distribution functions must receive reportsiof use from licensees if that

agent is to function effectively on behalf of its represented copyright owners and perfortners.,
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The right of RLI Affiliates to have their "designated" agent identified in the regulations on

the same basis as SoundExchange (i.e., as a "Designated Agent") presents a discrete legal issue that

is separate from the fact-finding, rate-setting process that. will be the centerpiece of this proceeding.

It would be most efficient if this legal issue can be determined outside of this fact finding tribunal

which would eliminate the need for testimony and witnesses on these issues that might detract from

the focus of setting rates in this and other similar proceedings. While there will likely be fact issues

regarding such terms as the assignment of responsibility for copyright owners and performers that

have not designated an agent, audit rights by or against the agents, timing of royalty payments to

recipients, etc., the fundamental question as to who may serve as an agent is a discrete issue of law.

Thus, RLI moves for its status as a Designated Agent identified in the regulations, with

DARPA, for all statutory license purposes, to be confirmed as a matter of law by referral of this

material question of substantive law to the Register of Copyrights.

DISCUSSION

A. Backgrourid of RLI

The following factual background is derived from the Direct Testimony in this proceeding

filed by Ronald Gertz dated October 28, 2005 ("Gertz Direct").

RLI is an independent "common agent" designated by various performers and copyright

owners to provide royalty collection, distribution and administration services pursuant to Sections

112(e)(2), 114(e)(1-2) and for the avoidance of cost recoupment by SoundExchange pursuant to

Section 114(g)(3-4) of the Copyright Act.

RLI was established to provide a fair return to sound recording copyright owners and

performers for the licensing of their recordings. in digital media and is dedicated to providing a
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simple and efficient way for copyright owners to grant, and for digital music services to obtain,

permission to utilize musical copyrights in full compliance with'copyright law. RLI's mission is to

maximize license fee collections and royalty distributions on behalf of its affiliates, and to

distribute such fees promptly and efficiently, at the lowest cost.,

RLI has entered into representation agreements with sound recording copyright owners and

performers who have authorized RLI, as their designated corqm0n gge@t, tp rqprqseqt gem in this

and other copyright royalty proceedings, to collect and distribute their qoyalties from both

voluntary and statutory licenses. Its affiliates include royalty recipients in sound recordings

featuring such varied artists as: The Rolling Stones, Metallica, Dr. Dre, Paul Anna, Ray Charles,,

The Animals, Little Richard, Jimi Hendrix, Patsy Cline, Billie Holiday, Ella Fitzgerald, The Ink

Spots, The Mills Brothers and Sarah Vaughn.

In July 2002, in the CARP proceeding to determine statutory rates for the period from 1998

through 2002, both RLI and SoundExchange were named as ',"Dqsignatpd +gents" by the Librarian

of Congress, to provide royalty collection and distribution se~ipes &o cppyrigPt qwnprs;an/

performers entitled to royalties under the Sections 112 and 114 statutory licenses for the digital

transmission of sound recordings by eligible non-subscription services. Determination of

reasonable rates and termsfor the digitalperformance ofsound,reconfings and ephemeral

recordings: Final Rule, 67 Fed. Eeg. 45239 (July 8, 2002) ("lFebcaster I"); 37 C F.R. f 261.4 (b).

SoundExchange's refusal to accept, and its machinations to prevent, RLI's designation on a

level playing field (as set forth below) fly in the face of the law hand preIan impermissible attempt to

establish a national monopoly on royalty coliection and distribution services to copyright ownels i

and performers.
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statutory licenses regardless of whether such agent was a "Designated Agent" — which could

include agents other than the two already Designated Agents — SoundBxchange and RLI. The

Register of Copyrights stated: "Section 112(e)(2) and 114 (e) of the Copyright Act both expressly

provide that a copyright owner of a sound recording may designate common agents to negotiate,

agree to, pay or receive royalty payments. Under these provisions it is plausible that a copyright

owner or performer could designate any agent ofhis or her choosing (including RLI)—whether or

not that agent had been formally designated in the CARP proceeding...." Determination Of

Reasonable Rates and Termsfor the Digital Performance ofSound Recordings by Preexisting

Subscription Services; Final Rule, 68 Fed. Reg. 39840 (footnote 4) (July 3, 2003). The Register, in

discussing the legislative intent of Section 114(g)(3) of the Copyright Act, went on to state

"...when Congress, in the Small Webcaster Settlement Act, amended the law to permit

SoundBxchange to deduct costs incurred in licensing rights under section 114 or to deduct costs

incurred as a participant in a CARP proceeding from the royalties that it distributes to copyright

owners and performers, it also included the provision denying SoundBxchange that right with

respect to "copyright owners and performers who have elected to receive royalties from another

designated agent," 17 U.S.C. 114(g)(3), in order to give copyright owners and performers a means

to avoid being subject to recoupment of SoundBxchange's litigation and other costs. Such a

provision may have been intended to deter SoundExchangefrom rnaIa'ng excessive deductions, in

light ofthefact that copyright owners andperformers could elect to receive their royaltiesfrom an
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alternative Designated Agent if they were dissatisfied with the extent afSpund~change s,

deductions.... "

Plainly, the statute, the Librarian and the Register make "designation" of specific

designated agents the choice of individual perfortTiers and copyright owners across all section 112

and 114 statutory licenses, regardless of the type of transmission service, for both voluntary and

statutory licenses. That choice cannot be abrogated by the regulatory designation of

SoundExchange as the sole Designated Agent where copyright owners and performers have

designated RLI as their alternative. Thus, as a matter of law, there may be multiple common

agents and not merely one monopolistic collective, to collect and distribute royalties under Sections,

112 and 114 solely on the designation of individual copyright owners and performers.

C. SoundExchange continues to Press for its Monopoly i

Following the 2002 statutory license period for webcasters, and the enactment of Section,

114(g)(3), the webcasters were interested in keeping the rates deterxnined in Webcaster 1 from

increasing and began voluntary negotiations with SoundExchange for the 2003-2004 period towaid .

that end.

SoundExchange (without RLI's participation) agreed to extend the rates but exacted an

unfair compromise that flew in the face of the common agent provisions of the Statute and

8"ebcaster I — SoundExchange would be the sole "Designated Agent" going forward - a

monopolistic player on a field where competition was mandaltedj This SettJemient, and the,

accompanying regulations, would have prevented RLI from acting as a common agent" with

'etermination OfReasonable Rates and Termsfor the Digital Perfortrlancle of'Sound Recdrdings by Pt eexisting

Subscription Seivices; Final Rule, 68 Fed. Reg. 39840 (July 3, 2003).

10
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DARPA and further prevented any copyright owner or performer from choosing to affiliate with

RLI as is their prerogative (i.e., choosing to prevent, among other things, excessive cost

recoupment by SoundExchange).

The resulting voluntary settlement on webcasting was published in the Federal Register for

public comment and objection." RLI, and Lester Chambers ("Chambers"), one of its copyi~ght

owner and performer affiliates, filed strong opposition to this "voluntary settlement" and

SoundExchange's blatant attempt to become the sole Designated Agent named in the regulations

with DARPA. The plain anticompetitive intention of SoundExchange was that any other common

agent must receive royalties on behalf of its affiliates through SoundExchange, after its deductions,

and not directly from licensees as the statute provides.

SoundExchange, protesting in an obvious effort to bolster its misguided grab at a

monopoly, challenged these objections on standing grounds.'owever, The Register of

Copyrights overruled SoundExchange's spurious protests, and ruled that Chambers, a copyright

owner and performer affiliate of RLI, had demonstrated a "significant interest" in the outcome of

the current proceeding to require that the Librarian convene a CARP to settle the disputed issues

rather than adopt the rates and terms in the proposed settlement.'

See Section 251.63(b) of the then-existing CARP rules.

'IAA response to the July 8, 2003 Order of the Register of Copyrights (2001-1 CARP DTRA3)

'...Chambers opposes the provisions in the proposed agreement that name SoundExchange as the sole Designated

Agent because it would allow SoundExchange to deduct the maximum amount of costs allowable under the law, see 17

U.S.C. $ 114(g)(3), without prior approval. For this reason, Chambers seeks to have another agent, RLI, named as a

Designated Agent. Chambers clearly has a significant interest in being able to elect to receive his royalties from a

Designated Agent other than the single agent designated in the proposed agreement." Order of the Register of

Copyrights dated August 18, 2003 (2001-1 CARP DTRA3).
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Specifically, the Register ruled: "Because the law gives.a copyright owner or performer a

potential choice among Designated Agents and. a means to avoid certain deductions, a copyright,

owner orperformer who wishes to arguefor the designation ofa second agent has the right to seek

an alternative designation in the onlyforum available to him at this stage of theproceeding."'hen

the PES 2 ruling was issued, confitming that tIopyright lawyers,'and performers could,

designate any "common agent" to collect and distribute statutory royalties pursuant,to the relevant

statutory licenses regardless of whether such agent was a "Designated Agent" — which could:

include agents other than the two already Designated Agents — Soun&Sxchan,ge pad RI,I, chambers

and RLI voluntarily withdrew from the pending webcaster CAM proceeding.

Despite the clarity in these decisions and in the statute, SoundExchange continues to tal&e

the position that it has a monopoly over the collection and distribution, of~opiey ader, Sections

112 and 114 and that it is the sole "Designated Agent" for these purposes. SoundExchange refused

to acknowledge RLI's rights on behalf of its affiliates to act as a Designated Agent with DARPA,

First, on July 9, 2003, SoundExchange's President John 'Sirrison wrote to RLI threatening to

deduct litigation and other costs fiom any payments it might make to RLI completely ignoring the

exemption from cost recoupment contained in Section 114(g){3). He wrote: "... SoundExchqngp

will accept a letter of direction from a copyright owner or artist who designates [RLIj as its agent,

and any distributions made by SoundExchange on behalf of those owners or artists shall be made,,

'" Id., at 4 (Emphasis added.). It is important to note that although Chambers', objections were representative of the

position of all RLI Affiliates, the Copyright Office ordered a CARP on the strength of Lester Chambers'bjection

alone, stating in its Order ofAugust 18, 2003: "Thefact that most copyright, owners,and petforniers, have not obj ected

to the single Designated Agent named in the proposed agreement is no reason to impose that choice on others who

have a right to make an alternative choice and avoid certain costs. "

12
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by RLI net ofany deductions that SoundExchange may be able to take under governing law or

regulations. A copy of that letter has been submitted to this Board as Exhibit 4 to the Gertz Direct.

More recently, SoundExchange, in its comments filed with the Board relating to notice and

recordkeeping requirements under Sections 112 and 114, took the position that RLI is not entitled

to records of use. SoundExchange stated that: "Because RLI has not been designated by the

Copyright Office to distribute royalty payments as a "Designated Agent", see 17 U.S.C. 114(g)(3)

(referring to the possibility of "designated agents*'n addition to SoundExchange), it has no basis

for claiming entitlement to the receipt of reports ofuse."'ow

in this proceeding, SoundExchange has continued its attempt to establish its

monopoly. See direct statements of John Simson and Barrie Kessier submitted in connection with

this proceeding. This obstructionist, anti-competitive position taken by SoundExchange is contrary

to the law and regulations and urges sanctioning of a monopoly that is illegal.

As set forth above, the question raised here has been discussed at length by the Register and

the Librarian but there has not been a direct and final ruling that RLI is entitled to be named in the

regulations as a Designated Agent as a result solely of its designation and authorization by its

copyright owner and performer affiliates.

'oundExchange made this statement despite their conflicting but correct statement earlier in their conunents that:

"...nowhere in Sections 112 or l14 are services granted the right to pay royalties or deliver reports of use to a single

entity rather than each copyright owner directly...Read literally, section 114 appears to require that Services pay the

statutory royalties to each Copyright Owner.". Comments of SoundExchange in response to the Supplemental Request

for Comments (Fed. Reg. dated July 27, 2005) regarding Notice and Recordkeeping for the Use of Sound Recordings

Under Statutory License.

13
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Because there has been no prior ruling on this novel material question of substantive law by

the Copyright Royalty Board, the Librarian of Congress, the Register of Copyrights, the Copyright,

Arbitration Royalty panels... or the former Copyright Arbitration, Royal'anel, this is a "novel"

question of substantive law and referral to the Register of Copyrights appears to be required. 17

U.S.C. Section 802(f)(I); 37 C.F.R. 354.2(a). Also, 37 C.F.R. 354.'1 piovides that "Any participant

may submit a motion to the Board requesting their referral to the Register of Copyrights a question

that the participant believes would be suitable [as a discretionary referral]."

Finally, referral of this substantive issue to the Register of Copyrights is in the interest os

fairness and efficiency. See 37 C.F.R. Section 354.1(c).

This is the first proceeding before this Board and involves the compicated economic issues

presented by a rate setting proceeding. The issue ofRLI's status as a Designated Agent entitled to

DARPA is not central to the rate setting proceeding and is also well suited for determination by the

register - there are no factual issues to resolve merely an, interpretation of, the law.

Resolution by the Register of Copyrights of this legal issue will enable the parties and the

Board to concentrate on the rate setting function and avoid unnecessary expenditure of resources,

on the issue of RLI's entitlement to represent its affiliates on the same basis as SouqdEyclyange —.

with DARPA.

In the interest of resolving this issue, RLI requests a briefing schedule, ifnecessaip, on a

time schedule as expeditious as is feasible.

14
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CONCLUSION

For the foregoing reasons, RLI respectfully requests that the Board refer the above-framed

material question of substantive law to the Register of Copyrights.

Dated: April 27, 2006 Respectfully submitted,

B
kenneth D. Freundlich
SCHLEMER Er, FREUNDLICH, LLP
9100 Wilshire Blvd. Suite 615 East
Beverly Hills, California 90212

(v) 310,273.9807
(f) 310.273.9809

Counsel for Royalty Logic, Inc.
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5I2/2006 Griffin, Sames

Before the

COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS

Washington, D.C.

In the matter of:

The Digital Performance

Right in Sound Recordings 'ocket No.

and Ephemeral Recordings '005-1 CRB DTRA

(Webcasting Rate

Adjustment Proceeding)

Volume 2

Room LM-414

Library of Congress

First 8 Independence Ave.,
'S.H.'ashington,

D.C. 20540

Tuesday,

May 2, 2006

The above-entitled matter came on

for hearing, pursuant to notice, at 9:30

BEFORE:

THE HONORABLE JAMES SLEDGE, Chief Judge

THE HONORABLE WILLIAM J. ROBERTS, JR., Judge

THE HONORABLE STAN WISNIEWSKI, Judge
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5/2/2006 Grifhn, James

1 take possession of the fourth one.

2 Q Okay. So the first three are on

3 demand, and the fourth was a

4 A Was a download.

5 Q -- was a download..

6 A Yes.

7 Q Okay. Let me just go back to

8 webcasting for a second. You'e used the

9 phrase "option value," and can you just
10 A I didP

11 Q -- generally tell us what you mean

12

13

14

15

16

17

18

19

20

21

22

by "option value"'P

A There I mean that there's a value

to having the digits that constitute a phono

record available to you to use at your option

as opposed to not having them and having them

pushed to you. It's really -- it's a phrase

that occurred. to me in my mind as I struggled

in my early days in the music business to

understand the difference between the various

pricing structures and. so forth, and it struck

me that we pay a great deal to get a copy of

76
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5/8/2006 Brynjolfsson, Erik Pa'rt 1,'(Aibitrationj

Before the

COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS

Washington, D.C.

In the matter of:

The Digital Performance

Right in Sound Recordings 'ocket No.

and Ephemeral Recordings 2065,1 CRB DTRA

(Webcasting Rate

Adjustment Proceeding)

Volume 5

Room LM-414

Library of Congress

First and Independence Ave,, S.E.

Washington, D.C. 20540

Monday,

May 8, 2006

The above-entitled matter came on for

hearing, pursuant to notice, at 9:30 a.m.

BEFORE:

THE HONORABLE JAMES SLEDGE, Chief Judge

THE HONORABLE WILLIAM J. ROBERTS, JR., Judge.

THE HONORABLE STAN WISNIEWSKI,: Judge
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5/d/2006 Brynjolfsson, Erik Part 1 (Arbitration) 5ldl2006 Brynjoifsson, Erik Part 1 (Arbitration)

I:

~

m-

That would represent the case where they had

equal bargaining power. So the model would be

unaffected by that choice.

Q Well, we'l come back to that in a

moment, but the fact is that when you

undertook your analysxs, you assumed a market

in which rhe labels had substantial bargaining

power and the webcasters have little
bargaxning power, correct?

WO, I don't think you entirely

undersrood the analysis. What we did was we

analyzed the surplus that was available, and

that would be available regardless of the

bargaining power. So most of the analysis

really doesn't depend at all on the bargaining

power ar. all. The same analysis would carry

through the same numbers and so forth.

There's a parameter in there for

bargaxninq power. Ny judgment. is that the

record label~ have substantially more

bargainxng power than the webcasters. So when

we enter that xn, you would see how that

10

12

15

17

16

19

20

modeling based on a competxz.ive market in

which there were multiple sellers and multxple

buyers with equal bargaining power, correct?

Wo. Again, we have mulr.iple

sellers. I described the sellers. We have

multxple buyers. the models carries so you

can have equal bargaining power if you want

to. That's exactly the model that we just

went through. I don't wanr. to do it again.

Q Well, we'e going to go through it
agaxn n painful detail, I'm afraid. Now, the

fact is that the 75 percent surplus figure

that you arrxved at was essentially t.he

midpoint between a market in which the labels

would have all of the bazgainxng power and get

100 percent of the surplus and a market in

which entit;ies had equal bargaining power,

right'?

A Seventy-five percent is the

midpoint between 100 percent and 50 percent.

Q And that's basicai,ly how you got

to the number, xight'? You jusr, took the

281
283
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8

9

1.0

12

13

14

15

16

17

16

19

20

21

22

surplus was dxvided. That didn't affect the

rest of the model,

If you for some reason thought

that the webcasr.ers had as much bazgaxning

power as the labels, you could use the exact

same model. You could plug it in. In fact,

we did that exact exercise right here this

morning whexe we examined what would be the

case if they had equal bargaining power.

And as you may recall, thar. led to

a small adjustment in the surplus divxsion.

I actually stated for the record what the

amounts of the surplus would be going to each

party. So that was the model that we jusr.

presented.

Q So what you'ze saying is chat

essentially you take rhe model you creared and

just adjust for equal bargaining power by

changing the 75 to 50, right?

A That's it. That's exactly it.
Q Okay. But when you were preparing

your model, you rejected the concept of
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10

12

13

15

16

17

18

19

20

21

22

Q Take a look at the bottom of page

74, starting on Line 22, where.I .asked Mr.

Kenswil the following question. :"Let:me go

back to ask you this question with respect to

non-on demand Internet radio services. :Is it
your view that non-on demand Internet radio

services have to have a license from all the

major labels in order to offer.a .desirable.

product?"

Answer: "No."

Question: "Why is that?"

Answer: "Because radio doesn'

play everything, and you could. program very

good radio stations from a muclh smaillhr

resupply'f
music than the entire universe of music and

have a very satisfying programming service."

Did you consider the testimony of

Mr. Kenswil of Universal Music Group in

connection with arriving at the conclusions

that you arrived at with respect to the

indispensable nature of each of the: four major

labels'atalogues to a entity, operating under
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7

8

9

10

11

12

13

14

15

there are potential revenues that they could

earn there. So if they wanted to earn those

revenues, they would. want to license to them,

but there are other channels that they could

sell their music.

Q And, indeed, the amount of money

that they look at this market representing is

so small that you concluded, as you say on

page 6 of your written testimony, "Record

companies, on the other hand, do not have the

same need to sell to all or even any

webcasters in order to be successful." You

said that in your written testimony, right?

A Yes, and just to be fair, they

don't have the same need as the webcasters I

think is what it's referring to.

17

18

19

20

21

22

And one of the reasons is because

the amount of money that this market

represents to the labels is less than one

tenth of one percent of their total revenues,

right? So it's just not that big a. deal.

A It gives them a lot of bargaining
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power to capture a bigger share of the

revenue.

And you'e acknowledged in your

testimony, in. particular at your,deposition,

have you not, that the labels'argins.l cost

of distribution via webcasting'is ziero c&r near

zero, correct?

the first marginal costs are close

10

to zero. Probably the most important cost

would be losses of revenue from other

channel:, the extent to which people

12 substituted listening to Internet radio for

other revenue streams

16

17

Q So to the extent that we'e

demonstrating t ha.t there was some

substitutional loss, that would be their cost,

but other than that their marginal ~cost is

18 zero, correc t?

19

20

A Yes, that's correct.

Q Now, you gave the example of a. pen

21 earlier today. Do you remember that?,

'This one right here.
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1

2

3

5

6

7

8

9

10

11

12

13

la

15

16

17

18

19

20

21

22

there are potential revenues that they could

earn there. So if they wanted to earn those

revenues, they would rrant to license to them,

but there .are other channels that they could

sell their music.

Q And, indeed, the amount of money

that they look at thi.s market representing is

so small that you concluded, as you say on

page 6 of your written testimony. "Record

companies, on the other hand, do nor. have the

sama need to sell to all or even any

webcasters in order to be successful." You

said that in your written testimony, right?

A Yea, and just to be fair, they

don't have the same need as the webcasters I

think is what it's referring to.

Q And one of the reasons is because

the amount of money that this market

represents to the labels is less than one

tenr.h cf one percent of their total revenues,

right? So ir.'8 just not that big a deal.

A It gives them a lot of bargaining
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power to capture a bigger share of r.he

revenue.

Q And you'e acknowledged in your

testimony, in particular at your deposir.ion,

have you not, that the labels'arginal cost

of distribution via webcasting is zero or near

zero, correct?

A rhe first marginal costs are close

to zero. probably the most important cost

would be losses of revenue from other

channels, the extent to which people

substituted listening to Internet radio for

other revenue streams,

Q So to the extent. that we'e

demonstrating that there was some

substitutional loss, that would be their cost,

but other than that their marginal cost is

zero, correcr.?

A Yes, that's correcr..

Q Now, you gave the example of a pen

earlier today. Do you remember that?

A This one right here.

I
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12

13

A A lot of companies fell by the

wayside realizing that you couldn't just
willy-nilly list a bunch of services end

assume that that amounted to a viable business

model.

Q Now, Professor, your mode'.i is
premised, is it not, on calculating the

surplus as you call it and splitting .it up

between the sound recording copyright. owners

and the webcasters based on their relative

bargaining power'? That's a neutzal enough

sratement, right'?

A Yes, that's a correct

15

16

17

18

19

20

21

22

characterization.

Q Okay. And you reached your

conclusions based on estimating the

webcasters'osts and revenues, correct?

Yes, that's correct.

Q And because the licenses to the

sound recordings are as a whole anyway

indispensable. That's where you used the word

"indispensable.'16

5/dl2006 Bryn)olfsson, Erik Part 1 (Arbitration)

A They certainly need music to

produce webcasting. It's indispensabie.

Q Right, And it's an indispensable

good, giving the sound recording owner

substantial bargaining power and, therefore,

the 75 percent number that you got to as to

what portion of the surplus they'd get, zight,

in a nutshell?

A That's correct.

10

13

Q Now, assume the ident.ical market

characteristics for the buyers in terms of

their indispensable need for a re.lated input.

Nouldn' you expect to see the same r suit.?

A Not necessazily.

15

16

17

18

19

20

21

22

Q Nell, you would agree that the

same concepts would apply that would be a

function of bargaining power and the

alternatives that the buyers have?

A Iz. would be a function of

bazgaining power, the alternatives, the

relative value that was creat.ed, the surplus

that was created. These are -- yes, theso are

31?
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for that, the rights to have that exclusive?

A I mean, I'm not familiar with

There are also some -- there

10 could be some kind of de Eacto exclusives

11 based an kind of technology limitations of

12 some of iTunes'ompetitors,
13 Q But even if it's in the fozm of

that part tcular case, but typically in the

4 case of an iTunes-like promotion, the label

5 may decide to give iTunes an exclusive

6 period in exchange for, as I mentioned

7 before, a broad set of promotional and

8 marketing commitments.

5 actually on page 6 of your statearent if you

6 want to refer ro it. You say on page 6 that

the only signi ficarrt diEference between the

8 two types of services -- 1st me back ttp.

9 This is page 6. You'e discussing your

10 interactive deals and your deal with

11 Musicnet, correctI

12

13

A I'm sorry2

Q You'e discussing here your

think that does have extra value and trhat we

2 would -- iTunes chooses to sell it at the

3 same retail price as other, other tracks.

0 Wow, in your staremer t -- it'

14 promotional considerations, they'e
15 essentially paying Eor the exclusive in that

16 form, as opposed to in mnney2 16 A Which paragraph are you rrrfcrzing

14 interactive service deals. Is tl,at correct?

15 It's the context.

17 A It wouldn't make any sense for us 17 to2

18 to provide an exclusive if theze wasn'

19 going to be something to, you know, dr&ve

20 use of that particular service

18

19

20 marketplace deals"7

Q The second.

A Under "Differences between

21 Q And they do it because they are 21 Q "DifEerences between marketplace

22 able ro sell that to their customers for a 22 deals and the current el atutory license.'55

152
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premium, right2 I Do you see tha bottom paragraph on pac/e 67

10

12

13

15

17

18

20

21

22

A I don't believe thar. they sell
exclusives foz an agreement.

Q I'm sorry2 That they?

A I don't believe that they eall an

exclusive piece of -- well, there are two

types of downloads an iTunes that ve sell.
If we provide an exclusive piece of content

that is part of a prem/um album bundle, the

consumer has shown willingness to buy that,

you know, pay a premium for that product.

so we get a premium wholesale price. Apple

sells at a premium retail price. That's a

bundle of assets.

If there is an individual tzack

that is orly available on iTunes as part of

a large, you know, promotion/marketing

agreement, that -- iTunes will sell that

track for the same price as they would a

track that's not -- and that's their
decision.

I think our view would be if we

A Yes.

Q The Eizsr. Crrntence talks about

4 full)! interactive servir&es, as compared to

5 non-interactive streaming.

A Right.

Q Then you go on to say that, thc

8 only significant dif Ecrence 'between the two

9 types of services i.s whether the Webce.ster

10 or the consumer selects the ruusic to be

11 plat cd ~

12 S & ycu're cr&mparing herc an

13 on-demand service with a Webcaating service,

14 correct,

15

16

A Yes.

Q -- a statutory Wcbcasting

17 serv:roe?

18

19

A Yes.

Q How, when the consumer selects

20 the music in an on-demarrd situation, if he

21 want&& to ,'near 4 certain song. Ae can hear at

22 at that v ry moment, cor cct?
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8

9

10

12

13

14

15

16

17

18

19

20

21

22

A Correcr..

Q Then he can listen to it over and

over again, corzect7

A Corlecr .

Q And may, therefore, never need to

buy the CD of the song, correct7

A I mean, I think it becomes a

litt.le more complex than thar.. It depends

on what type of service it is. And there

are other elements of functionality that

would -- for instance, a portable service, I

think, provides additional benefits to the

consumer, which makes that service, I tht.nk,

actually more -- the portability elements of

that service make ir. more potentially

substitutional for CD purchase because it
starts to feel like ownership because you

can listen ro it in your home, you can

listen to it on a portable price, where a

tethered service, which really only allows

you to listen to the music from your 9C.

And also, as we have seen, a lot of usage

1 service so they can move inro a portable

2 device or burn them to a CD and create a

3 burned copy

10 A Well,"I think some listeners

11 don't hope. And they actually enjoy, you

12 know, the programmed experience and they'e
13

15

16

17

18

19

20

21

22

not sitting there waiting foz che sang,

They'e, you know, actually enjoying thar

service as a compelling music service.

amd many of those -- many of rhe

users of Wabcasting services and othez

program services actually prefer, you know,

a programmed experience over an on-demand

experience. And, as we have seen, you know,

evan in the on-demand services, a lot of the

usage is play list-driven.

Q And going back to your statement,

5 when the Webcaster selects the music, the

6 listener basically has rhe hope that the

7 song that they want to hoar playa at same

8 point in whatever station they choose to

9 liar.en r.o. Is that correct2
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9

10

11

12

13

14

15

16

17

18

19

20

21

22

there and even in the portable service, is

play list-driven.
It's -- you know, I think in

those services, it's -- you know, especially

the tethered service because it'4 not

portable, I think there is a lot of

additional puxchase that takes place from

those services.

And we do have evidence that

tethered subscribers buy downloads at a

higher rate than non-terhered subscribers.

Q so is it possible that chat in

the tethered siruation, that consumers

actually hear songs through the on-demand

functionality and then are inspired to

purchase the track having heard it in an

on-demand setting2

A I think that consumers go in and

they listen to songs and then they want to

make that music portable or they want ro

burn a CD. So that prompts them to buy

songs that they have listened to in the

Q tet's talk about this. You

10 talked about people. I think you just said

11 that subscribers Co some of the on-demand

12 services, in fact., spend time listening to

13 prepzogrammed radio as part of their

14 subscription. Is that rightr

15 A It may not be preprogrammed

16 radio. It may be play list within the

17 subscription service. I think there is

18 probably botl types of uses.

19 Q And so when you in your statement

20 on page 7 -- 1st me just ask you about that.

21 You say in t}.e last sentence of paragraph 1,

22 "Indeed, we understand from some of our

Q Sut you would agree, would you

2 not, that they can't select -- in a

3 Webcasting situation, they can't select a

4 particular song and listen to it, however

5 much they like listening to preprogrameied

6 radio7

7 A That's -- yeah. That's not part

8 of the license.
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1 there is a deal that we have with Clear

2 Channel that's in 8 video-on-demand space.

3 And I'm not sure whether that has been

4 provided or not. I don'r. know the answer.

Q Was it referred to

A It was not referred to in the

7 testimony.

Q And it'8 not a simulcast deal for

9 simulcasting per se? If anything, it would

10 be

11 A No.

12 Q -- a video? Are any of the

16 A Any of the agreements discussed

17 in my testimony7

18 Q Discussed in your testimony or

19 relied on in your testimony.

20

21

A I don't believe so.

Q I bel/eve that you testified

13 agreements discussed in your testimony

entered into with s noncommercial Webcast or

15 broadcast?

1 one f acror, namely interact.ivity, and if
2 interact.iviry according to youz r.estimony

3 leacls to higher tates, then simple lcgic,

4 deductive logic, would say che less

5 interactlvlry would lead to lower rates in

6 general, correct, all other things ec/ual'?

7 A I think that th re are services

8 that are very interacrive, like portable

9 subicription,'hefe thit service is highly

10 interactive and also portable. That is, you

11 know, based on an assumption of very high

12 subcrtitutionality for other fonna of music

13 consumption, like CD buying.

And then there are other sczvices

35 that: are lees interact!.ve, where the rates

16 are jlessj thanj what/ we get from a very

17 interact.ive and fully-on-dettand portable

18 service. Rioht. The trend is -- yes. The

19 service,is not as intel. active as 8

20 fully-on-demand portable su)&scription

21 service. Those rates aze less.

22 and I can direct you to the page if this 22 Q And I hearcl you just use the word

229 23(
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I doesn't ring a bell. It's page 13 that you

2 said, "In general, the more interactive the

3 service, the higher the rare that WMG

4 receives" ?

A Yep.

Q Dkay. So I rake it that that

7 means that the less interactive the service,

8 the lower the rate that WMG may receive and

9 that the converse would be true as well?

10 A I mean, I think ss we have

15 There is additional

16 functionality, things like portability,
17 ocher things of functionality, as well as

18 the business model that -- and the target

19 consumer group that affect the rates that we

20 come up wi.th.

21 Q But certainly if it's true that

22 in general, you you~self were talking about

11 touched on a few times, I mean, I think a

12 lot of -- there are a lot of considerations

13 when we develop a structure for a deal. And

14 interactivity is one of those.

12 And, again, I think rhers are

13 consumers that want a fully on-demand

14 service that want to own music. There arc

15 consumers that enjoy and prefer,a

16 prcprogrammed or prepzogzacmned, less

17 interact:lve orpcricnce. And if we'e not

18 successful in monetisircg al:I of them, I

19 think we will be in trnuble as an industry.

20 0 Right. But, just focusing on your

21 specific statement, you'e just said that

22 morc inreractive services, by and large,

I "substitutiont" I ibelieve. i The reason

2 that.'8 true is because generally mare

3 interact:ive sezvices pose a greater

probabil:ity of substituting substitution for

5 record sales?

6 A I mean, I t:hink„again, rhere are

7 different consumer groups that we target and

8 we feally need in jordef to,'you know, grow

9 our business over time. We need to he

10 monetiring all consumers of music,

11 regardless of how they choose to consume i.t.

230 232
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8

9

10

11

12

13

15

16

17

18

19

20

21

22

recollection on this point.

MS. AB) IN: This is being marked

as services exhibit 127. It'8 a form 8-I

that warner filed with the Securl.ties and

Exchange Commission.

(Whereupon, the

aforementioned document

was marked oz

identification as

Services Exhibit Number

127. )

BY MS. ABLIHI

0 Mr. Bryan, if you could just take

a look et page 2 of this document and read

through that paragraph?

A (Perusing document..) Okay.

0 Are you familiar with the

substance of this paragraph or -- let me

rephtaee that. After having read this

paragraph, does that refresh your

recollection as ro what the investigation is
about'?

Q You would at leasr. admit that

2 Warner has represented to the SEC in this

3 document that what is bei.ng investigated is

4 the pzacr.ices of industry participants,

5 1ncluding Narner, concerning the pricing of

6 digital downloads and whether they violate

7 the Sherman Act.

MR. PERRELLI: Your Honor, again

13 CHIRP JUDGE SLEDGE: The question

14 doesn't relate to the document. Ir.'s

15 overruled,

16 THE WITNESSI Can you ask the

17 question again2 I'm sorry.

18 BY MS. ABLINI

19 0 I asked whethez you would agree

20 whether Warner has represenred to the SEC

21 that the investigation is inta the practices

22 of industry participants regarding the

9 I'm going to object. He's never indicated

10 he's ever seen this document before. He

11 can't say what Warner represented to the SEC

12 based on this document.
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11

12

13

14

15

16
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18

19

20

21

22

I mean, again, I'm not sure

whethez this is the -- you know, the issue,

the anly issue, in this invesrigation ar

whether there are other issues.

Q Would you agree that the pricing

af digital music downloada and whether they

constitute antitrust violations is at least

one issue in the New York Attorney General'

invest/.qation2

MR. PBRRELLI: Your Honor, I have

got to object to the extent she is asking

him to characterize, she is asking him to

answer questions about whar. is inside the

investigatl.on or not. I ?sean, he just aid

he doeen't really know any more and couldn'r.

know what was in the mind of the Attorney

General.

CHIEP JUDGE SLEDGE: Ms. Ablin'?

Ms. ABLINI Let me zephraee the

question, then.

CHIEP JUDGE SLEDGE: All right.
BY MS. ABLINI

1 digital download pricing practices and

2 whethez they violate the Sherman Acr..

8 I mean, again, I 'm not familiar

4 with what the investigation is. Yau're

5 showing me tris document thar. says that

6 rhat'8 what we indicated, but beyond this

7 dacument, my knowledge of whar. the

8 investigatior. is about is vezy limited.

0 Would you agree at least that

10 Warner in filings to the SEC attempts to he

11 accurate in its representations?

12 A Df COUzse,

13 0 Are you also awnre that the U.S.

14 Department of Justice has also instituted an

15 antitrus- investigation into Narner's and

16 other labels'igital download pricing

17 practices and whether they violate the

18 antitrust laws'l

19 A I mean, I think it's the same

20 response as I am aware thar. theze is an

21 investiaatior.. I don't know what the issueo

22 are in that investigation.
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I Sound Exchange in order to receive royalty

2 distributions?
A Wo, you do not. Membership ie

4 not required, and we make nc disti.nction

5 between a member of a non-membar with

6 respect to collections and distributions,

Q And can you give the Board a

12

13

14

15

16

17

18

19

20

21

22

A Yes. We have currently processed

just about 70O million performances from

licensees who are reporting.

MR. PERRELLIc Okay. With the

Court's permission, I'm going to put up the

demonstrative exhibit. And fcr the record,

this is a blown-up versions. It's labeled

Sound Exchange Demonstrative 54, but it ie a

blown-up version of Sound Exchange Exhibit

21109. We'e going to get into these issues

in a little bit mare detail.

8 rough sense of the number of performances of

9 sound recordings that Sound Exchange has

10 cn which sound Exchange haa received reports

11 to-date?

systems and accrvices, we have since expended

additional reeourc s ref inirg, expanding,

and making more ef Eicient the business

process, as well as the underlying cccnputez

system.

Q Dues tlnat process cour.inue to

this day?

A I I I expebt itl willi always contirlue.

Q I want to go step-by.step through

lo the various scape cf your collection and

11 distribution sf for'cs. First of all, does

12 Sound Exchange: bill webcasters for their
13 usage of sounci recordings?

).4 A Wo, we don'. We'e not a kind

15 of rypical business that has a produce,

16 salle the procluct, invoices for the product,

17 receives payments, and then delivers 'che

18 product. We'e in a situation of sslE-

19 invoicing by thc licensees. All of the

2.0 information that Sound Exchange needs ro

) I disttibure tha royalties aze in thc

22 possession of the ccebcasters, anci that

132 134
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BY MR. PERRELLIc

Q Can you describe what this

3 demonstrative exhibit reflects?
A Yes. This demonstrative reflects

12 A I was the architect of these

13 business processes.

14 Q And how long did it take Sound

15 Exchange to develop the system?

16 A Sound Exchange spent a great

17 deal, a tremendous anount of time, energy,

18 and money developing both the business

19 processes and the systems that model those

20 processes to effect the distribution to

21 copyright owners and artists. And while

22 there was an initial ir.vestraent in these

5 the basic functions of Sound Exchange Erom

6 the moment we collect the royalty to the

7 paint where we distribute the royalties to

8 copyright owners, and artiste, and some cf

9 thc post-distribution activities that ensue.

10 Q Okay. And what was your role in

11 developing these pzocesses7

10

12

13

15

16

17

18

19

20

21

22

includes the performances that ticey've

transmitted, as welll as the number of

list ners to c,hose performances. And in

addition, all the financial info))aaticn ia

in their possessron.

Q And what kind of in ozmat.ion does

Sound Exchange need fzom, in this instance,

webcaeters in order to conduct it.s

collection and di.stribution operations?

A Ideally, we receive several

pieces of informat)con. First is an e'.lection

cf which license matric they'e cloing to be

making their payments. We receive, ideally,

the payment itse)E, alo)g with a starement

of a count reflect:cng how tha royalty

obligation was calcculated. Concurrent with

the receipt of those rh'ree documents:is r.he

performance lcg, which lists all of the

performances performed during a specific

period.

Q Ard just so we'e clear, when you

talk abour. a performance, what are you

133 135
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referring to2

A Performance is a transmission of

a sound recording that's listened to by an

end-user. It'e a non-interactive digital
transmission.

Q You ralked about several

different pieces of paper. Can you explain

what information that you receive on each,

for example, the statement of account2

I fzom many, many, many of the webcasr.ezs, but

2 ir. is nor. uncommon for ue not to receive all
3 the items necessary to log the receipt of

4 the payment, and ultimately distribute those

s royalties.

Q Now without a staremeat of

7 account, are you able to acrually distribute

s royalties?
A No, we are not. The statement of

15

16

17

21

A Yee. Depending if the webcasrer

ia paying on a percentage of revenue,

percentage of cost, per performance, or

aggregate tuning hour, it zeflects that
metric, and the usage of thc content times

the applicable rate resulting in the royalty

obligation. In addition to the extent a

minimum fee was paid, that royalty

obligati.on is reduced by the minimum fee,

and if the minimum fee is not exhausted,

then the balance ie the current royalty

obligati.on. 21 Q And wirhout the reports of use,

10 account z'sfl8cts tile period for the paymellt,

11 and in order ro match the payment with the

12 log, we need to know what date the payment

13 i8 for, what period the payment is for. In

14 addition, certain services ere paying on

15 behalf of a gzeat many srations, oz they are

16 paying multiple royalties in one check, and

17 so without the statement of account, we have

16 no idea how to attribute that money on a

19 station-by-station basis, or to which

20 service that li.censee is paying foz.

Q And, again, on the reports of 22 ate you able to distribute royalties2

'I36 136
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use, what is the report of use, and what

information does it provide Sound Exchange?

A A report of use i.s a listing of

sound recordings transmitted, which includee

information, such as the title, the artist,

A No, the reports of use aze rhe

basis for the distribution. without that,

3 we have no way of knowing which performer's

4 recordings have been taansmi,tted, or

5 copyrzght owners, as well.

the album, the marketing label, in some

casse the caralogue number, in other cases

an ISRC, and it ref'lects tranemissions

Q Ycu menr.ioned that you don'r. ger.

7 reports of use from at least some

6 webcastare. Can you explai.n why2

9

10

11

12

13

14

15

16

17

18

19

20

21

22

during 8 relevant period. It will also

reflect the number of pez'formancee or

aggregate tuning hours for that performance.

Q Ncw does Sound Exchange always

get those different pieces of paper, those

different pieces of information from

webcaetezs2

A No, we commonly don't get all of

the paperwork, payment, and logs at the same

time. We sometimes receive payments without

any statement of account. The alternative

is true, we get statements of accounr.

without the attendant payment. We are

currently not receiving performance logs

A Current,ly there are no final

16

17

16

19

20

21

22

supposed to retain and ultimately report to

us, but wirhcut the format, the file format,

the manner in which they actually deliver it
to Sound Exchange, those regulations have

not been promulgated.

0 Wny is the file format important

to Sound Exchange?

10 z'egulations with zespect to the reports of

11 use for the webcasr.ers to the extent of the

12 format of those reports, and the mechanism

13 that they are to deliver them to Sound

14 Exchange. There are regulations in place

15 with respect o the information they'e
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Q And are you also aware that DiNA

has proposed in this proceeding a rate based

on the service's percentage of revenues7

A I believe that's true, yes.

Q so under your proposal to change

the confidentiality provisions so that

copyright owners can see infozmation related

to statements of account, that would enable

copyright owners to see individual services'evenue

data, would it not, if a revenue fec

metric is adopted7

A That's correct.

1 through the CARP process, those are not the

2 only rates under which services pay

3 z'oyaltics to ScundExchange, are they?

10

A That's correct.

Q And that act resulted in

11 agreements that apply to both commercial

12 sezvices and non-commercial services?

A That's correct.

Q In fact, some services pay under

6 alternative agreements that were negotiated

1 pursuant to the Small Webcasters Settlement

6 Act?

Q Okay. Hc are going to switch

gears now. He're done with the terms. Now,

if you could turn to page 2 of your

testimony. And I just wanted to focus on

one of your statements there. You say that

you believe there are hundreds of services

fram whom Soundgxchange collects statutory

royalties, correct, on this page7

Yes.

Q And if I zcmember correctly, I

13

15

16

17

18

19

20

21

22

A That's correct.

Q And you'rc also aware that RIAA

and NPR negotiated a separate license

agreement?

A For the -- which period7

Q Fcr the '98 to at least I believe

the 2004 pericd7

A That'8 correct..

Q Ard so some webcastezs have paid

royalties to ioundgxchange through that

58
60
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believe that you stated that the numbez of

services paying royalties was on the order

of -- correct ma if I'm wrong -- 5707

A That's correct.

Q Okay. Now, you'e aware that

theze was a CARP proceeding, because we'e

talked about it on several occasions, that

was convened in 2001 to establish rates for

the 1998 to 2002 period?

1 agreement., the NpR agreement.

A That's correct.

Q Ncw, just to get a batter sense

4 of who we'e talking about here, I'm going

5 to show you a document that we'e marked as

6 Services Exhibit lbs. And I will represent

7 to you this is a document we received after

8 zhe close of business the eve of your

9 testimony on Tuesday.

A That's correct.. 10 I shou).d also point out at this

Q And rates were set through that

CARP proceeding process and approved by the

bibzarian of Congress as a zesult. of that.

proceeding7

A Yes, I sm.

Q And then, you'e also aware thar.

those rates were extended by agreement, with

a few tweaks here and there, but largely

unchanged through 2003/2004, that period?

Yes, the rates were pushed

forward.

17

18

19

20

(Whereupon, the above-

refezzed to document was

marked as Services

Exhibit Ho. 154 for

identification.)

11 time that the document I handed out has been

12 marked as restricted. And I'ei about to ask

13 some questions about this document and

14 wanted to give counsel for SoundExchange the

15 opportunit.y to move -- to go into closed

16 session.

Now, those rates that were set 22 HR. PERRELLI: If you'l give me

59
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1 discovery, so I'm going to hand out. a

document. It has previously been marked as

3 Services Exhibit 98.

And I note that this document i.s

1 Q And it,says that the top 10

2 webcaster payments for 2004 compr.ised 8. 95

3 million, c/ive cr ta!ke7

4 A That's what it says, yes.

5 marked res" icted. When it came up before,

6 I know we went into closed session, so I

7 will hand a copy to your counsel and allow

8 him the opportunity to so move at this time,

9 if he chooses.

Q And The percentai/e of royalty

6 payments represented by the top 10

7 webcasters it 'Lists as 92.4 percen't7

8 A por 2004, yes.

9 Q Por 2004, yes.

10 MR. PERRELLI: I 'm going to allow

11 Ms. Ablin to ask a question about it, and

12 then I'l make an appropriate motion

13 BY MS. ABLIN:

Q I will represent to you, Ms.

15 Rassler, that this document was produced to

16 us by your counsel as support from an

18 concerning the number of services paying

19 royalties and the amounts paid by then for

20 the year 2004.

And I will also represent to you

22 that when I asked -- attempted to ask him

17 assertion in Mr. Simpson's witness statement

10 A That's what it says.

Q Do you know who -- I guess I'm

12 still pur.sled at -- do you know who within

13 SoundExchanga would have, prepared t.his

14 document7

15 A It possibly came out of our

20 Q Do you recognize the formats in

21 the tlocument a9 a document that was

22 generated by someone at SoumiExchange7

23 Royalty Administration Department or 1t was

17 created at the direction of our general

18 counsel for compliance purposes or some

19 other licensee-specific purpose.

74
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10

12

13

14

15

16

18

19

20

21

A It appears to bc a listing of

services'arent name, the amount -- some

amount, I'm assuming it's royalties, and it
looks to be perhaps what is a percentage

I don't know -- of same sort, perhaps the

total. I don't know without doing the math.

But that's what it looks like to me.

Q /u:d at least according to the

document, if you flip to the last page of

it, there are three lines there that says

total wcbcacter payments for 2004, and it
lists a figure of gust under 9.7 million.

1 about this document, he said that, despite

2 the fact that it supported a statement in

3 his testimony, that you would be the person

more familiar with the document. Have you

5 seen this document before7

6 A I don't know if I have.

7 Q Could you take a look at the

8 document and tell us -- describe the

9 document for usf

A Nell, it's clearly an Excel

2 spreadsheet.

Q But do you recognise it to be

4 information that would have come -- would

5 have been generatecl by Soundgxchsnge7

A Nell, certainly, the information

12 Q Can the documenc be relied upon

13 to b accurate, in the numbers7

A These numbers look like numbers

15 I'e seen in other documents, so I would say

16 yes,

17 Q I t.ake i.t SoundExchange would

18 attempt in documents it's genera!.ing ! o be

19 accurate.

'.0 A

!1 Q

Absolutely. Of course we would.

Okay, Well, my question -- and

7 contained in here appears to be infor44ation

8 fram our database of licensees and parents

9 as this document descri/res. So I'm assuming

10 i.t -- you knov,, it came from a ScundExchanqe

11 source.

22 A Yes. I!2 this truly is gust a matter I was confused

75
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about. If you look at the left-hand column

here, you see the handwritten notations

which I wl.ll represent to you aze from me,

4 just tha 10, 20, 30, 40, the numbers on

here. I was just rrying to obtain a count

of the services, and I came up with 309.

And I was just confused as to the difference

1 figures are more up to date -- I forget how

2 you characterized it -- could you identify

3 which document you'e
4 THe WITNESS ~ Oh I'm sozry

5 Yes, I would assume that the exhibit marked

6 154 is more up to -- is likely more up to

7 date rhan exhibit 98.

15

16

17

18

19

20

21

between the 309 listed on rhis document

versus the 420 or so listed on the document

we'e just been looking at.
A Nell, if you note, that column

heading is parent name. And a parent may be

paying and reporting for multiple services,

multiple broadcast stations, that sort. of

rhing. So that's one possibility for the

diffezence in the figure.

Q Is that the only possibility that

sirting here today you can think of7

A You know, I'm not sure when this

lier, was prepaxed. Sut it's possible

licensees paid late for rhis period and we

didn't receive rhe payments until 2005 but

JUDGE BIEN IEWSKI; Okay. Thank

9 you.

10 THE WITNESS: You'e welcome.

BY MS. ABLIN:

Q While we'e on the subject, Ns.

17 MR. PERRELLI: Your Honor, I

18 neglected an Services 98 to ask that it be

19 admitted into the record on a restzicted

?0 basis. The document includes licensee-by-

21 licensee payments for the year 2004, so

22 individual licensees and individual

13 Kessler, of services -- making counts of

14 services making royalty payments, 1'm about

15 to show you another document that's getting

16 marked as Services Exhibit 155.
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

attributed them to 2004. So, you know, this

information is jusc more current. -- is

likely mora current rhan this, depending,

again, when this information. was prepared.

MS. ABLIN: Okay. Your Honox, I

would offer Services Exhib1r. 98 into

evl.dence.

CHIEF JUDGE SLEDGE: Any

objection to Exhibir. 98'?

NR. FERRELLI: No objection, Your

Honor.

CHIBF JUDGE SLED 8: Exhibit 98

is admitted.

(Whereupon, the above-

referred to document,

previously marked as

Services Exhibit No, 98

foz idenr.ification, was

admitted into evidence.l

JUDGE WISNIEWSKI: Just. for

purposes of clarity in the zecotd, Hs.

Kessl.ez, when you say that this document's

12

13

14

15

16

17

NS. ASLIN: I have no objection.

CHIEF JUDGE SLEDGE: Yes, sir.

Nr. Malone?

NR. MALONE: It seems to me hat

the case then has been made only fcr

restzicting that part of the document which

has names of licensees. So I would suggest

18

19

20

21

22

as a moro appt'opriate and less restric" ive

alternative that only the names of the

licensees be restricted, which would leave

us to address the numbers apart from the

names of the licensees in the open.

I paymenrs. The discussion -- the question

2 and answer -- was all public, but the

3 document i.tse f is required to he

confidenr.ial under'- pursuant to the

5 regulations, 37 CFR 261. So I move to have

6 the document admirr.ed on a restricted basis.

7 MR. MALONE: Your Honor, please,

8 may I be heard on that'I

9 CHIEF JUDGE SLEDGE".Just a

10 moment. Ms. Ablin'?

81
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COPYRIGHT ROYALTY BOARD

In the Matter of
)

Digital Performance Right in Sound j Docket No. 2005-1 CRB DTRA

Recordings and Ephemeral Recordings

ORDER DENYING ROYALTY LOGIC, INC.'S, REQUEST

FOR REFERRAL OF MATERIAL QUESTIONS OF SUBSTANTIVE LAW

On May 2, 2006, Royalty Logic, Inc. ("RLI") submitted a motion seeking referral to the

Register of Copyrights, under 17 U.S.C. $ 802(fj(1) and 37 C.F.R. $ 354.2, of the following:

Whether RLI, as a common agent designated and duly authorized by its affiliated

copyright owners and performers for the collection and distribution ofroyalties pursuant,

to 17 U.S.C. gg 112(e)(2) and 114(e)(1-2), and the avoidance ofcost recoupment

pursuant to $ 114(g)(3-4), is entitled, as a matter of law, (1) to "Designated Agent" status

for all purposes of these statutory licenses, and (2) to the right to receive all required

notices and to receive Direct Accounting, Reportiitg, Payment and Audit rights from its

statutory licensees (herein "DARPA").

Motion ofRoyalty Logic, Inc., on Behalfof Its Copyright Gwner and Performer AKliates

Requesting Referral ofMaterial Questions of Substantive Law at I,,Soundexchange, Inc.,

("SoundExchange") does not object to the referral of the 5rst,matter, and concludes that the

second matter is likely subsumed within the first,. Response of SoundBxchange to Motion of

Royalty Logic, Inc., ofMay 16, 2006, at 1 nl.

The Copyright Royalty Board ("Board") determines that neither ofRLI's requests are

material questions of substantive law that require referral &o tlute legist~. Ijhe first, whether~i
can be designated as an agent to receive royalties under the statutory licenses, is a factual matter

to be decided by the Board in accordance with its authority under g 112(e)(4) and g 114(f)(2)(B)

and is not a matter of law. Indeed, in Docket No. 2000-9 CARP DTRA 18@ (",F'gbcqster I",),

the proceeding prior to this, the Copyright Arbitration Royalty Panel ("CARP") recommended,

and the Librarian of Congress accepted, as a factual matter the establishment ofRLI as a

"Designated Agent"'or the 1998-2002 royalty period. See 67 Fed. Reg. 45239, 45267 (July 8,

' "Receiving Agent" is defined in $261.2 of Chapter 37 of the Code ofFederal Regulations.

JA 386



2002). The second matter, whether RLI is entitled to receive all required notices and DARPA, is

likewise a question of fact to be determined by the Board. In 5'ebcaster I, the CARP did not

recommend that RLI receive these privileges and instead granted them to SoundExchange as the

sole "Receiving Agent" for the 1998-2002 royalty period. The Librarian accepted the CARP's

recommendation. Id. The determination was a factual one, not as a matter of law.

Because the Board concludes that RLI's requests are not material questions of substantive

law, the Motion of Royalty Logic, Inc., on Behalfof its Copyright Owner and Performer

Af51iates Requesting Referral ofMaterial Questions of Substantive Law IS DENIED.

SO ORDERED.

Jibes Scott Sledge,
ChiV Copyright Royalty dge.

DATED: June 14, 2006

-2-
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Date: june 14, 2006
Volume: 28

Case: Digital Performance Rights

Neal R. Gross 5 Co., Inc.
Phone: 202-23+%33

Fax: 202-387-7330
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Internet: www.nealrgross.corn
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Page 106

enter into. They want to designate a

collective that administers all of their
rights and all of their payments under these
collectives, It's their money.

It makes no sense to them to get

statutory payments f1 0111 one collective and

voluntaiy payments for another for a couple of
reasons, First of all — and, by the way,
when we talk about the administrative burden

of collectives, to me and to our clients, it'

irrelevant. Our clients don't care about the
collectives'dministrative burden. They

figure it's our problem to figure out. What

they care about is how their royalties get
lnaxlnllzed.

So in a situation where there were

two collectives and we'e slicing and dicing
the payments under sections 112 and 114,

Metallica would have to send catalog and

payment information to Royalty Logic. They
would have to send it to SoundExchange. They

get two separate statements for performances

Page 107

10
11
12
13
14
15

competition on a level playing field, then our

interests will be much more aligned.
But at this point, SoundExchange

and the RIAA are trying to prevent our clients

from having the choice that we believe that

Congress and the Copyright Office gave them.

They'e pursuing legislative issues, have

pursued legislative issues that our members
don't agree with. And they'e seeking rates

that our members don't agree with, rates that

we believe—
MR. SMITH: Objection, Your Honor.

Move to strike. He's just pointing an

Page 109

Page 108

when it created a statutory license for the

benefits of tile royalty l.ecipients.

Q Now, are the interests of Royalty
Logic's members identical to the interests of
the SoundExchange members?

A Not necessarily. Again, Royalty
Logic's — and, actually, I should say no. At

8 least so far. I mean, I believe at apoint
9 that we'e both designated to act properly in

1
2
3

5
6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
'1
22

that could conceivably be on the same
transmission service. So they'e the ones
that would have a significant administrative
burden if the statutory payments were sliced
and diced that way,

And there is another veinal, very
important point. This right is for. the
benefit of the royalty recipients, If
SoundExchange were a monopoly on statutoiy
licensing, how would those royalty recipients
be able to — what would happen if they felt
disaffected by the way SoundExchange was

performing its services?
SoundExchange has said, well, they

could have Royalty Logic issue voluntaiy
licenses for them. Well, to me, that's a
patently ridiculous statement because it says
that their remedy when they feel that they'e
not being represented properly under the

statutory license is to forego the statutory
license in the factor of a voluntary license.

Well, that can't be what Congress intended

1

2

3

5

6

7

8

9

10
11
12
13
14
15
16
17
18
19
20
21
22

opportunity to criticize our rate proposal,
wlrich you have already said is not appropriate
for his testimony,

CHIEF JUDGE SLEDGE: Mr,

Freundlich?
MR. FREUNDLICH: I don't tlllnk

that was criticism. I think he was just
stating a fact about his membership. We'e
talking about whether the interests of his

members and SoundExchange's members are

identical, which is an appropriate part of the

Iesponse.
CHIEF JUDGE SLEDGE: It would help

if you'l ask more specific questions and not

such broad questions that lead to long

answers,
MR. FREUNDLICH: Okay. I will

tip, Your Honor.
BY MR. FREUNDLICH:

g What would Royalty Logic's

position be with respect to promotion uses,

for instance, of sound recordings'? I take

28 (Pacres 106 to 109)
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Page 218

as a combination to go negotIiate whatever deal

you want, isn't that right?
A Yes, it does. Completel.y,

Q The question I'm asking is whether
or not you still retain the opportunity under
the SoundExchange position to represent as

many artists and copyright owners as you can

get together and go cut de:als like the one you
just cut with DiMA.

A What benefit is that to a
copyright owner, to have his royalties split

up among two collectives? 'I. hat woulcl mean
they were — the copyright ovmer and the
artist would have a tremendous administrative
burden making sure that one collective that
was doing voluntary licensing had all of the

necessary information to collect the monies,
and another collector that wa.s doing statutory
licensing had enough information to collect
those monies, collecting statements from two
separate entities.

That's non-sensical to me and to

Page 219
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Page 220

direct deal w:ith a group of webcasters for
your clients, they no longer get royalties
through S!ourfdExchange with respect to those
webcasters, correct?

A ) hati's correct.,

Q So what you'e saying is they can
do as many d!eals as they want, but there will

always be some!webcaster out there that they
haven't done a direct deal with, and so
they'l, still be getting a check from
SoundExchange,'?

A No, because you'e assuining that
SoundiExchange is the sole monopoly with,a
license to collect statutory royalties. We'e
saying no, this—

Q I'm asking about the current
status quo, why it is that the SoundExchange
position doesn't leave you with — in a

position to defend yourself, okay? My
question is: under the SoundExchange view o

the world that th!ere's only one designated
agent, you can still cut as many deals as you

Page 221
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my clients that — it's an administrative 1

burden that they don't want to face. They 2

want to license — designate one entlity to 3

collect all payments under Section 112 and 4

114, regardless of their form of license. 5

Q So what you'e saying is that 6

there's such an administrative burden that -- 7

just so I understand this. They can go out 8.

and cut deals with DiMA and all the other 9

large webcasters, but there will,still be some 10

webcaster they haven't cut a dea.l with yet, 11

and that -- for that they'l get paid through 12

SoundExchange, is that what you'e saying? ~ 13

A No. I'm saying that our members, 14

regardless of whether they are voluntary --
I 15

they receive payments under voluntary licenses 16

or payments under statutory licenses, they 17

v ant to designate one collective to handle all
i

18
of those payments under 112 and 114. '19

Q And I'm just trying to understand 20
— really, just trying to understand what :21

you'e saying. When you go out and do a ~22

want to on behalf of your clients with the
webcasters.

A, But,that's riot whqt our clients
want us to do. Our clients want us to collect
their statutory royalties and any voluntary
royalties from deals they may voluntarily
enter into.

Q Tlhait's because of the
administrative burden ofhaving two people
sending them checks?

A Why would they want — why would'heywant to have to sign up with two separate,

collecItivgs tQ ollltain rOyalties from one,

digital audio transmission right? And to

collect money for performances which some—

which may be authorized voluntarily simply
because fi webcpster wants the opportunity to

broadcast a song more in the statutory
license, and some which might fall within the!
sound reeorf!ting and pprforrnance complerrient.

It makes no sense to have — for Ivletallica to

have to collect their royalties from

54 (12acles 218 ta 221)
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Page 222

performance of their works on the same 1

transmitter from two different collectives by 2

slicing and dicing the payment. 3

Q That's because of the enormous
burden of having to make sure their names and 5

addresses are in both people's databases. Is '

that what you'e— I
7

A Catalogs in both databases. Why 8

on earth would Metallica want to do that? Why 9

in the world would the Rolling Stones — the 10

Rolling Stones Masters want to do that? 11

Q Now, let's talk some more about
~

12

events in 2001 when you gave your rebuttal 13

testimony for DiMA. I think you testified on 14

direct — I just want to be clear about this '15
— that basically you cut a deal with DiMA, 16

that you said you would come in and give 17

testimony about synch rights if they would 18

support having RLI become a designated agent. 19

Is that an accurate summary of what you said? 20

A No. 21

Q Well, tell me in what respect it's ~ 2

g 22

inaccurate, Mr. Gertz,
A I would characterize it 2

differently, Now, I was helping Mr. Steinthal 3

come up with evidence of agreements between 4

users and copyright owners of sound recordings 5

and musical works that would help him in a 6

data study he was doing to show that — that 7

generally the fees charged for sound 8

recordings and musical compositions are 9

generally the same. 10

In the process of that, I got 'l
really into the detail of the Section 112 and,:12

114 statutory licenses, and believed that this
~

13

was — because the rates were determined 14

statutorily that this was a perfect 15

application to sit on top of the MRI platform 16

for doing royalty calculations and 17

distributions. And at that point — sorry I 18

learned too late — but the only way to be — 19

to get in the proceeding and become a 20

designated agent would be for us to be 21

proposed in the rebuttal phase of the 2 2

Page 224

proceeding.
So Mr, Steinthal was asking for my

testimony on the one-to-one relationship, and

I said, "Okay. Will you support Royalty Logic

as an alternate and propose Royalty Logic as

an alternative collective to SoundExchange?"

He said yes, and that was the deal.

Q Okay. Now, let me pass out

Exhibit 9.
(Whereupon, the above-
referred to document was
marked as SoundExchange
Exhibit No. 9 for
identification.)

Exhibit 9, Mr. Gertz, is your
written direct testimony as a rebuttal witness

in the Webcaster I CARP proceedings in 2001,
A My rebuttal testimony„yes,

Q Now, in that testimony—
MR. FREUNDLICH: I don't see a

signature page on this,
MR. SMITH: Is that an objection,

Your Honor?
MR. FREUNDLICH: I'm objecting to

it, because it doesn't seem to be the actual

document that was — I can't really tell
whether it was the actual document that was

submitted, because there's no signature page,
CHIEF JUDGE SLEDGE: Mr.

Freundlich, are you trying to coach the
witness, or are you making an objection'?

MR, FREUNDLICH: I'm objecting to

this as — whether this is the document or

not.
CHIEF JUDGE SLEDGE: He has not

offered that document. He has asked a

question.
MR. FREUNDLICH: Okay.
BY MR. SMITH:

Q Now, in your testimony that day,
Mr. Gertz, you supported the webcasters on a

whole variety of questions about the various
terms in areas where the webcasters were rated

against the — what was then the RIAA in terms

55 (Pactes 222 to 225)
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Page 226

ofhow the system should work?
A Yes, sir. Certain administrative

terms, yes.
Q And on every one of those disputes

you took the webcasters'ide in your
testimony, is that right?

A Well, these weren't all of the
administrative issues that the webcasters were

trying to get, you know, installed. These are
just the ones that I would agree — that I

thought were reasonable.

Q So you basically said, "Here are

the ways I'l help you out on this — these
are the ones I can agree with you on"? That'

what you testified about?
A Yes.

Q Now, just so we have a clear
understanding of this — for example, the
webcasters were saying they wanted to have
reporting of their use every quarter, and the
RIAA was saying, "We need it every month,"

you said, "Go for every quarter"?

1
2
3
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and 21
22
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A Yes.

Q And there was a question of how
quickly SoundExchange should get paid, and y
said that it's unreasonable to expect payment
within 20 days, so you favored the 45-day
proposal that was the webcaster proposal?

A Yes.

Q And you favored limits on the

audit rights of SoundExchange with respect to
the webcasters, is that right?

A Well, they weren't really limits,
but it was — because, again, this is a
nascent industry and nobody had done these
kinds of audits, we were just — the first
thing to do — and, again, everything I

suggested is common in the royalty business.
Our suggestion in that regard was that — that

after an audit the first thing that happened
is the auditors get together and review their
findings, so that they could resolve any

questions that might come up.

Q But you also supported a provision

Page 228

that would have made it more difficult for
SoundExchange to get reimbursed fpr its audits
of the webcasters, correct?

A: What are you referring to?
. Q. Well, there was a question of

whether or not — how much of a shortfall they
have to discover. in the audit before the costs
of the audit get shifted over to the
webcaster?

A. Yes.

Q And you supported a larger
shortfall requirement of the kind that was
favored by the webcaster, so that it was mare
likely. that SoundExchange would end up, even
though they find some shortfall, having to pay
the costs of the audit?

A Yes. Again, because I thinkthere's

a lot -i we were ifi ainascent business,
nascent reporting practices, and what I

supported was still within the range of
reasonableness of the licensing deals that we
do in many, many contexts.

Page 229

Q And another thing you did is you,
opposed.any interest payments to the copyright
owners and artists,,reflecting the fact that .

they hadn't received any payments from 1998 i

until 2002, isn't that right"!

A 1 don't remember,.

Q Can you look over at page 13 of
the exhibit, Please,iExhibit 9?

A Which. page?
Q Page 13, paragraph 26. I'd ask

you just to look at that and tell me whether
that refreshes your recollection about whether;

or nolt ydu dpp0sed ~ interest paymepts to,
copyright owners and,artists for the monies
they were due under the statutory license.

A;Yes, I see,that. I, prpbably
wouldn't agree with that today, by the way.

Q Now, the discussion of the royalty
fee itself was — begins over on page 16, is
that it, Mr. Gertz?

A Which page?

Q '16'6
(Pages 226 to 229)
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6/15/2006 Winston, Christine (Open Session)

Before the

COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS

Washington, D.C.

In the matter of:

The Digital Performance

Right in Sound Recordings 'ocket No.

and Ephemeral Recordings '005-1 CRB DTRA

(Webcasting Rate

Adjustment Proceeding)

Volume 19

Room LM-414

Library of Congress

First and. Independence Ave,, S.E.

Washington, D.C. 20540

Thursday,

June 15, 2006

The above-entitled matter came on for

hearing, pursuant to notice, at 9:30 a.m.

BEFORE:

THE HONORABLE JAMES SLEDGE, Chief Judge

THE HONORABLE WILLIAM J. ROBERTS, JR., Judge

THE HONORABLE STAN WISNIEWSKI, Judge
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6/15/2006 Winston, Chrlstlna {Open Session) 6/1S/2006 Winston, Chrlsgne {Open Session)

player, and you went to netscape.corn and

downloaded an application that then sat on you

deskr.op, and you could liaten to Netscape

Radio from that player wi"hout having to

otherwise go on line to launch it.
Q Okay.

And, does that currently exist,

Nerscape Radio?

1 Netscape Radio product. It required separate

2 product and development resources, because it

3 functions differently, because i was 8

4 downloadable application, you know. it was a

5 separate product to maintain.

Q But, in terms of the stations

7 offered at Netscape Radio, is it the same as

8 what is now offered at AOL Radio?

10

l:
18

21

A It does not, no, we'e

discontinued it.
Q And, why was that'?

A We -- a few reasons -- Netscape

Radio made up the vast majority of tho

listening on ouz radio product several years

ago. The variable casts for listening to that

product were getting much, much larger than

our opportunity to make money from that

product .

we tzied a number of r.hinge ro

make that business barter financially. We

placed a two-hour cap on listening an that

product, which had a very detrimental impact

12 Q Okay.

13 And, it was supported as well by

14 in-stream audio on player banner ads?

15

16

A Yes, ir. was.

Q Now, you mentioned that the

17 variable costs became what they became, I

18 don't want to characterire it, what did you

19 mean by variable costs?

20 A There are two key variable costs

21 to online broadcasting. The first is the

22 royalty rate that we pay to Soundgxchange per

A subsrantively, yes. I mean, I'm

10 sure that certain stations have slopped in and

11 out, but yes.
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N

11

12

2 2

on the time people were spending listening.

Before we placed rhe cap on radio at Netscape

we had about 15 million hours of listening on

that pzoduct a month, and r.hat dropped very

rapidly in the first month after we placed the

cap on ir. tc 5 million hours, and slowly

petered out unr.il right bet'ore we discontinued

the pzoduct, ir was less than a million hours

of listening.
We were the only online

broadcaster to put a cap on our product at

that time, and thc uoera migrared elsewhere.

Q let's break up that answer into a

few thingr,. You talked about the variable

cosr.s on Netscape Radio.

A Yes.

Q pirsr. of all even before that, the

product itself that was offered at Netscape

Radio, that was tree to all comers, I gathez7

A lt was free to all comers, but it

wae its own pi'oduct infiastzuctuze, so we were

operating both an AOL Radio product and the

1 houz listened, so as our usage goes up our

2 paymenrs go up. And then the second is the

3 streaming costs. So, tile longer people listen

4 the more bandwidth they use, and bandwidth has

5 a specific expanse to it.
Q Okay.

And, you mentioned that there was

A We were not making money on the

12 business, and wa needed to cut those variable

13 coors down. And, the only way to do that was

14 to cut the lisrening back. So, we instituted

15 a two-hour daily lisrening cap. We had some

16 users who were listening eight, ten hours a

17I day. They were, at that point, capped at two

18 hours pez day.

19 Q And, when you say listening eight.

20 or ten hours a day, is there any way to

21 measure, in fact, how long consumers aze

22 listening as opposed to how long the stream is

8 a cap thar wao applied. Can you elaborate a

9 little bit more an why AOL determined to apply

10 a cap to the consumption of Netscape Radio?
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1 playing an the compur.er, whether it'
2 nlinimixed or not2

Q Okay.

Noir, in the demo you looked at the

A Can you restate the question, I'm

4 not sure I understand7

0 Is rhere any way to measure ho«

3 station guide I'ox Al?L Radio, roughly, how many

4 stations are aiailable roday at AOL Radio'/

A Seiteral hundred.

6 long people are actually listening to an AOL

7 Radio or Netscape Radio st.ation, as

a distinguished from how long the stream just.

9 playa, whether or not people are actually

10 listening to it2

6 0 And, you explained the guide and

7 the different genres, are the: srations

8 listened to on a relatively equal basis, or

9 are there gene.:ally more stat.iona -- certain

10 sr.ations that. are more popular than others?

A lto, rhere's no way. I mean, A There are definit.cly certain

12 someone could have the stream playing on their

13 computer and walk out of tlieir office, and we

14 wouldn't know whether or not they were

15 actively listening at that time.

1:! stations ti:at ere more popular chan othe~a.

If you look at the top 5D sttrtxonn, they will

14 make up a large part of the listening on radio

15 in tctal, in t: rms of time spent.

16 JUDGE WISNIEWSKI t Just a point of

17 clarification, Ms. Winston. You mentioned

18 that the variable costs for this particular

19 product had increased. are you ralking abr&ut

20 the absolure level of variable costs, or are

21 you talking about the relative level of

22 variable costs compared to revenues associated

1r5

17

21

22

0 Now, you mentioned th term run of

cite or run of network advertisinq, I want to

come back to that now. alhat do you mean by

that term?

A By run Of rerrWcrk, I mear. that an

advertiser would buy banners that appear

aczosa our programming and products on

69
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1 with thc product2

THE WITNESSr The absolute costs

3 had inczeased significantly.

4 BY NR. STEINTHAI i

0 Okey. We have covered a lot of

6 what's here, so just 1st me move along.

1 aol.corn. Bo, what .hey huy could bc a package

2 that includes multiple placescnts of banners,

3 in search, or in e-mail, or in radio. It

4 cauld be part of the sa/ae run of netwozk

5 package.

Q And, ttte banners that you were

Theze's a product that has been

8 mentioned previously in the rrial called

9 Shoutcaet. Can you explain to the panel what

10 Shoutcast. is?

A I don't work directly on

17 Q Does ADL itself do the hostincr and

12 Shoutcast, so I'l give you my understanding,

13 but I don't have a great deal of detail. It

14 is a -- it'8 basically a streaming bandwiclrh

15 provider to individuals who wish to broadcasr.

16 on line.

7 referring to that showed in the AOL Radio

8 player, are those often run of site or run of

9 ner.work ads thar. are placed in th.a player7

10 A Yea, they are.

0 And, does /D31 make tbe

12 determination of where to place those run of

13 sitar ads'?l

34 A
l

W4I worl/ wit)r the, adverriser to

15 dctetrmine„, you know, who theix'arget audience

16 is, and figure out what mix makes sense for

37 them.

18 the st.reamirg of the streams through 18 0 tlow, 1st me ask you about. the

19 Shoutcast7 19 technology that AOl'ses with respect to the

20 A We provide the bandwidth to do it, ta provision of the streams in ir.s ADL Radio

21 but the individual broadcasters host and

22 program those streams.

21 . product. There ar, as Nr. Griffin, a pr/or

I'&2 witness, has testified, there are certain
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given to rhe ability to meter usage if

necessary in the same fashion that you had

metered usage on Netecape Radior

A Yes. We built that product with a

flexible meter included, so rhat at any time

we could place a cep on listening, at any

level that we chose. any number of hours per

So, we determined from that study

2 that, in fact, the content that we were paying

3 for was not be ng valued by subscribers and,

therefore, we could bring it out to a broader

5 audience and have a hetter advertising

6 business, if we didn't hold it behind the pay

7 wall.

10

14

5:

de}'.

Q And, what is the usage on AOL

Radio today, aol.corn radio, compared to where

Netscape was previously7

A Dur roral network listening across

the board, befoze we metered Netscape, waa

about 25 million hours a month, and as of leer.

month we are prer.ty much back up to that

level, and we'l make some determinations

about how we deal wirh the variable costs

associated with rhat based on the outcome of

this pzoceeding.

Q What do you mean baaed on rhe

outcome of this proceeding7

MR. HANDZO: If I could just object

9 and move to strike. I certainly don't recall

10 anything about that study in the direct

11 written teer.imony.

12

13

CHIEF JUDGE SLEDGE: Mr. Steinrhalr

MF.. STEINTHAL: Youz Honor, I think

14 that the subject matter is certainly alluded

15 to in the direct testimony, about how the

16 content has been now offered for free on the

17 web.

18 I'l grant you that the srudy

21 CHIEF JUDGE SLEDGE; Ob}ection

19 ir self is not the subject matter of the direct

20 statement.

A If the rat» remains where it is, 22 sustained.
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19

22

we will be able to institute a meter, if we

decide that that's the course of business we

want to take.

Q And, whet is the rar.e goes up'I

A I would say that then makes that,

business decision more likely.

Q Now, you mentioned that a variery

of enr„errainment content was moved to the

aol.corn porral, and thus available to

consumers for free. Why was it that AOL made

8 move sway from making content available

through its member service to onc where ir. is

available to all comers for Eree on the webr

we did some research, asking our

subscribers what they valued about the

service, and tested 180 different aspects of

what subscribers ger. from their subscription,

and content fell way down rhe bottom of that

list. Among our narrowband subscribers, who

are the biggesr. subscriber base, internet

radio, for example, was number 100 on a list

cf 180.

I BY MR STEINTHAL

Q Ms. Winston, are you familiar wi h

3 the term video gateway ader

A Yes, I am.

5 Q I 11 right,
whar. is a video gareway adr

A It would be a video ad that plays

8 to 8 consumer before a product or player is

9 launched.

10 Q So, the one we looked at on the

11 video player before the fir'st video is

12 sr.reamed to the user as a video gar.away ad'I

13 A Correct.

Q Does AOL use video gateway ads on

15 its radio product7

17

18

A t o, we do not.

Q Why not7

A 'rhere are a Eew reasons. First is

19 that there would be development work involved

20 for us to place a video gateway ad in Eront ot

21 our radio player. As I mentioned, cur streams

22 pur. you inro a stream at rhe moment where it'a

TB
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negotiated for all of our personal

broadcasrers, and ".hat's on a global basis,

actually. Of course, that'0 in contrast to

4 the SoundExchange royalties, which are just

for the U.S. streaming.

Q Okay. Mow I would direct youz

attention to this demorstrar.ive that I

handed out and it's in front of you.

A Oh, zight.

Q Oo the numbers on this

demonstrative accurately ref leer. what's in

I say, "co-locatior"?

A Co-location is basically rhe

3 facility that we curren ly have in, I

4 believe, I think it's in san Jose, where we

5 keep our servers in a secure facility.

6 Those are the servers that we would use to

I stare the digital files that are uploaded by

8 broadcasters as well as that's where we

would keep the servers that are used to

10 stream the broadcasts out to millions of

ll listeners each month.

The statemenr.'7

A Yes, those look right.

12 Q Okay. What's included in rhe

13 promotion category here that you mention?

14 Q Okay. Just tell me, how do the 14 A promotion could be a variety of

18

21

fees paid in sound recording performance

royalties compare to the fees paid for the

musical composition royaltres'7

A Right. So tt '8 about, basically.

a 6X, six times. I think in the last

calendar yeaz it was about six times the

level of the composition royalties. In past

15 rhings. We haven'r, really done a lot to

16 promote because for a long time ir.'s been

I'7 difficult for us to grow, but the one thing

18 that I could think of here would be payments

19 for Ooogle, the Adwords Program where you

20 pay so that your text advertisement shows up

21 on a search page.

years it has been as much as nine times. Q Okay. So these are cosrs to
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m;

Q Okay. You can put that aside.

Let's look at paragraph 9. So I

will not «sk you the number here, but can

you just give us a serac of what some of

these categories of costs are that you

menr.ion here7

A Oh, sure,

promote Live365 to the public7

A That's right. We'e tended to

3 take more of a focus an promoting our

4 subscription servtce, our listener-side

5 subscriptior,, ether than our free madel

6 because we know that we are solidly

I profitable on the subscriprion side.

Q For example, operational costs'I

A Right. So maybe the easiest way

to think about it is kind of ranking them.

Thc biggest costs are costs for human

resources, obviously, like a lot of software

companiea or internet services companies.

The performance royalties are second. The

third is basically our composition royalties

for ASCAp, BMI, and SESAc, and then

bandwidth costs, co-location costs for our

servers, where those are posred and stored.

Q Just 1st me jump in there

A Sure.

Q -- because I'm not sure that

that's clear. What do you mean when you

10

13

14

15

20

22

Q Mow let's just take a look at,

you have a section identified as technology

here

A Yes.

Q -- an page 5. You mention thar.

you'e made significant technological

investmcnts in the service.

A Uh-hum.

Q I jusr. want you to tell rhe

Court, if you could, about some of these

things that you mention here.

A Sure ~

Q Let's start wirh Studio365 and

studto365Livt that you mention in paragraph
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63

JA 403



6/10/2006 Porter, David and PoEeq Jonalhsn (Open Sess/on) 6/'/9/2006 Po/t»r, Dsv)d and,PoNer. Jonathan (Q!pen Session)

Also, I think it's an important 1 eorzect2

2 point to note thar. this does exclude

3 interest, which we currently have to pay an

4 convertible debt..

A We attempted to, yes.

Q You had a staff specifical! y fot

4 that purpose, right'

Okay. So if that interest was A Yes, we had I think one or two

6 added in, then these negative figures would

7 be larger?

A They would be more nugae.ive.

Q Okay. So just to be clear,

6 people, depend).ng on the month.

7 MR CURIE& Ivothing further, Your

8 Honor.

CHI EP JUDGE SLEDGE: l&ny

10 despi?.e the revenue increases that you

11 testified about for various sublines on this

12 chart, when you netted it out to the RBITDA

13 lire for 10 of the 12 months of 2005, you

14 were in a negative situation?

10 questions from the )udgee'?

JUDGE WISNIEWSKI '. Good morning,

II Mr. Portez.

THE NITIREBB& Good morning.

JUDGE WISNIBWSKI & Earlier, in

15

16

A That's correct.

Q Now we have your revenues her»,

21 A SoundExchange costs currently

17 and you'e also testified about your cost to

18 SoundExchange. Can you tell us what

19 percentage of your revenues your

20 SoundBxchange costs are? 20

21

THI WITNESS Ye &

JUDGE WISNIRWSKI& -- and then

15 response to a question by Mr. ) arson on

16 dirac examination, you had indicated that.

17 the largest category of your cost:,-was, as

16 you descri.bed .Lt, human resources cost.,

19 which I assume is employee compenaation--

22 represent about, I think for calendar year 22 the second larges?. cater!ory were the royalty
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10 MS. ABLIN: No, sir.
CHIEF JUDGE sLEDGE: Any further

12 questions fzom SoundRxchange?

MR. COWIE& Just a few, Your

1 2005, ie. represents about 42 percen?. of our

2 radio revenues. That is the revenues

3 derived fzom listening activity. So,

specifically, I mean advertising, preferred

5 membership subscriptions, and syndication.

6 MR. LARSON: Okay, I have no

7 further questions.

8 CHIBF JUDGE SLEDGE& Any fur?her

9 questions from the broadcasters2

1

paymaster'

wonder if you could take a look

3 at SoundExchange Trial Exhibit 25 agai.n on

4 the last page. Just for the sake of

5 choosing one, 1st'", take the December 2005

6 monthly period here.

7 THB WITNESS: Yes. Yes.

JUDGE WISNIRWSKI& Under

9 expenses, I take it that DSRp is thc royalty

)0 paym nt7

Ti/E WI')'NESS& To be clear, that'

)2 the,Digital Sound Recording Performance

13 royalty.

14

15

Honor.

RECROSS EXAMINATION

). 4

15

JUDGE I/ISNIBWSKI & Okay.

T//6 WITNESS: So it ' the zoyalty

16

17

16

19

20

21

22

BY MR. CDWIB&

Q You testified a minute ago that

Running /ipsett Radio sold ads for you only

for four months in 20D4. is that right.2

A Yes.

Q Prior to that, Live365 sold its

own. sold in-stream audio ads itself,

16 thar. we pay to SoundExchange or otherwise.

17 accrue on oui books.

10 Jt/DGE IKISNIEWSKI & Okay. And I

22 Tl/E WITNESS: That ' right .

19 take it that you'e got other figures here

;ID that repress&.t employee costs like net

:&1 payroll and e&aployee benefits?
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18

19

20

21

represented wtthin DiMA are not those that

are covered by the pre-existing service or

SDARS label, is that correct?

A They'e not satellit.e companies.

I don't know for sure -- and they'e not

Music Choice, but I don't know for sure if
they'e in the legal definition or not.

Q How are you familiar with the

fact that there was a prior proceeding to

set statutory license rates and terms for

eligible webcasters under the Section 114

liccnse7

A Yes.

Q What, if any, role did DiMA have

in that. proceeding'/

A In the proceeding itself, very,

very little.
Q Did there came a point in time

after the decision was rendered by the CARP

and then the Librarian, upon the appeal to

the Librarian, that DiMA became involved in

establishing rates and terms for members of

I advocacy both zn the press and in the

2 Congress related to those rates, related to

3 the fact that companies were going to shut

4 their doors, and not just from companies

5 a lot of internet radio listeners.
There was, I believe it was

22 A Absolutely. We were

7 called, a day of silence organized by

8 several small inteznet webcasters, where

9 instead of playing music, they did 8 or 12

10 or 24 hours of talk radio in which they

11 primarily focused on the internet without

12 music. There «ere, it has been reported ?.o

13 me, over 100,000 faxes sent to Congress from

14 listeners unhappy about the arbitration

15 rates and advocating for Congress to step in

15 and fore a reduced royalty that would allow

17 these companies to stay in business.

18 Q And did you participate, as

19 representative of DiMA, in di.scussions on

20 tha Hill with respec" to the prior CARp

21 determination?

149
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Dixa?

A Yes. We were involved in the

negotiations prior to the proceeding and

then we werc involved in the negotiations

and the public advocacy after the panel

issued its ruling.

Q /ou talk about public advocacy.

what public advocacy occurred after the

panel's ruling and/oz thc iibrarian'8

ruling7

A After the panel's ruling, so

probably for six or eight weeks, between

that and the Librarian's ruling, maybe a

little bit longer, there was an enormous

outcry from webcasters, small and large, My

phone rang off the hook. Webcasters who I

never knew existed and would have wanted to

be our members were calling us to say. "What

happened? How did you guys screw up'/ Why

is this rate so high? I'm going out of

business."

And there was a variety of public

I communicating, speaking with, educating,

lobbying, however one wants to characterize

3 it, Members of Congress and their st.aff

4 regarding steps that Congress cauld take if

5 they chose to lower the royalty rate.

Q Briefly were you part o"

7 discussions that led to the Small Webcaster

8 Act?

10

A Yes.

(} Just describe in brief what your

11 activities were in connection with that.

12 A I mean, we were, I personally was

17

18

19

20

21

22

possibilities, to help them communicate from

them as businesses as well as fzos, their

listeners to Congress in ways that would

resonate, and simultaneously active speaking

with Members of Congzess and their staffs

about potent.ial outcomes, potential

13 very active; organizationally, we were very

14 active, both working with the small

15 webcaster community to czystatise their

16 activities into realistic legislative
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I legislative processes Chat could occur in

2 the time period that was remaining during

3 that congzessional ycaz, and, more

4 importantly, in a time period that would

5 during the tine period that would occur or

6 that was available between the arbitration

7 panel's ruling, the Register's ruling, and

8 therefore, the date that thar. money was

9 going to be due to be paid. And those

10 companies would either shut down or pay, azrd

11 most of them were going to shut down.

I rrrinute.

2 A Dk&ry.

Q /ou talk about two-year periods.

4 What do you mean by that?

A In thc statute, which if I recall

6 correctly was &J&e D!scA -- it was r&ha 1998

7 statute -- the Cor grass set the rules by

8 which cvczy two years -- any royalty rate

9 negotiatecl oz any royalty race arbitrated

10 would be clone;&nly for a two year period.

11 The prior rules had been for a 10-year

12 Q Did there come a point in time

20

21

A Yes.

Q I'm using Librarian and Regist r

22 interchangeably.

13 when you participated in discussions with

14 the RIAA or Soundgxchange about where DIMA,

15 on the one hand, and the RIAA, on the other,

16 would go from the point in time after the

17 Register's decision in terms of renewing or

18 not the rates that were set i.n the

19 Librarian's decision7

17 pez iod fo&. some music uses that w re covered

by statutory I:icenses oz compulsory licenses

16

17

19

2 II

22

In the 1998 statute, Che outcome

was a two-year peziod, That meant, given

the time that it takes the arbitration

process to dev lop and to actually occur

throvrgh to appeals and t.hinge like that, you

were having azbitration processes that were

longer than tl.e peziod for which they were

lrt or, most recenr&ly, five-year periods for the

15 pre-exist/.ng services.
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A Yes.

Q Can you tell us what happened in

5 months probably aver time, of negotiations

6 that began at some point with the RIAA, but

can't recall if it was after the panel'8

8 ruling or after the Register's ruling, but

9 i.t was before the Circuit Court of Appeals

10 had reviewed the ruling. So there were

11 appeals pending. There were still
12 opportunities for that ruling to be

13 overturned in one manner or another to favo&

14 one side or another. There was still
15 uncertainty.

16 Az the same time there were given

17 the two-year periods for which any of those

18 roya1ty rates would apply. We were already

19 head-long into preparing for the next

20 arbitration and negotiating in advance on

21 the next arbitration.

3 that respect7

A There were several weeks, several

!3 Q Your written testimony talks

14 about. the CARP reform bill, and w«'ll coma

15 back to that in a minute. Erut was one

16 aspect of the CARP reform bill changzng thc

17 two-yeaz tarar of the statutory I:icense for

18 webcasting to a five-year term'

19

;r 0

A Yes.

Q Was that someth/ng that DiMA

»I supported7

1 goin&2 to apply, and therefore. you were

2 stuck in really a not very pleasant

3 situation where you couldn't gct out of the

4 arbitration cycle; you couldn't cJet out of

5 the litigation cycle because you had these

6 two-year periods. So you were always either

7 preparing foz litillatitrh, litigaf.ing,

~ challenging on app&&al while you were

9 simultaneously negr&tiating for thc next one,

10 preparing to l.itigate. I mean it: was just

11 an endless cycle of, with all due respect,

1.2 hourly billers'osts.

22 Q Let me have you pause there foz a :22 A That was something that DiMA
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supporred and thc RIAA supporred.

Q Why did DiMA support it'/

A Because we could not afford this

constant litigation. Our industry, if you

r.ake these businesses, some of them small

businesses or, arguably, medium-sized

I anticipated. I rhirdt 90 percent of the

2 companies probably thought that it v;as going

3 to be a percentage of evenue royalty. They

C had built their businesses locking at ASCAP

5 and BMI, which had traditionally been

percentage-of- revenue royalties.

businesses, or even the largest companies, I think even for the larger

but if you look only at their webcasting

business, they could nor. sustain

economically the litigation and arbirration

cycle.

Q All right, let's go back ro

immediately after the Librarian's decision

in 2002. Was the librarian's decision and

porential either negor.iation or orher

strategic alternatives a subject that was

discussed among DiMA's members7

A Yes.

Q And was it discussed what the

effect was of rhe xare that was set by the

Librarian aftez the first CARP7

A Yes.

12

13

15

19

20

21

22

and I think many of them began their

subscription webcasting services directly in

response to that because they thought ar.

least then maybe there's some revenue; maybe

rhere's a subscripr ion dollar amount that

car. justify the royalties ar. that level, but

I think they'e still trying to find that

level.

Q acing hack to the first
w«beesting CARP, was there a determination

made in that CARP that applied to

subscription services engaged in webcasting7

A I don't believe so.

Q Were you familiar with the volume

8 businesses the enozmcus hit was unexpected,

t57 159
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Q What was the discussion in terms

of the ef fact of rhe I ibrarian's decision

upon the Dima companies engaged in

webcasr.ing7

A I think, for small companies, the

effect was likely to be bankruptcy. Por the

largest companies, the effect was the

elimination of the small companiea, but

possibly the elimination of their own

webcasting businesses. Many companies in

the webcasting business began business

operations in the mid-nineties and

especially rhe late nineties when venr.ure

capital was flowxng, when rhe argument was

you build the biggest possible business you

can, and then you capitalire on your

audience.

The arbitration decision, which

provided for a per-song per-listener

royalty, put all the costs immediately onto

those companies, both retroactively and

prospectively, in a way which had never been

CHIRP JUDGE SLEDGE: Mr.

10 S einthal, would you repeat your question7

12

13

15

MR, STEINTHAL: Yes, I asked him

wnether he was familiar wirh rhe volume of

entities encaged in webcaoting at the

beginning of the last CARP proceedxng versus

af tex the Lilrarian's decision.

16 CHIEF JUDGe SLEDGE; And your

21

22

response to the oblectionr

MR. STEINTHAL: Well, I thought

that there wss a reference to that generally

in rhe starement. I'm just going tc go look

there right now.

see tha- specific reference is

I of entities engaged in webcasting between

2 the start cf the first CARP proceeding in

3 1998 and 1999 and af er the Libxarian's

decision in 2502'?

5 MR. PRBEDMAN Object Your

6 Honor. I don't belxeve that the volume of

7 webcasting entities is anywh re in his

8 direct statement.
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1 not haze where I thought it mzght be. So

2 I 'l just withdraw the question and move on,

3 Your Honor.

4 CHIEF JUDGE SLEDGE: Okay, fine.

5 BY MR. STEINTHAL:

I question.

2 THE WITNESS: Appoint d for more

3 than just one case ae. a time.

&Laughtez,l

MR. STEINTH/IL: My question, Your

0 Now you mentioned that there was

7 some legislation that was being discussed,

8 and your witness statement talks about the

9 CARP reform bill. What was the CARP bill

10 and how did that fit within the legislation

11 that. was being discussed aft.ez the

12 Librarian's decision/

A DiMA had been advocating for

14 copyright arbitration reform for same t.ime,

15 and following the panel'0 decision, and even

16 following the .Register's decision, and then,

17 of course, following the Small Webcaster

18 Act, there was momentum behind the idea,

19 momentum far broader than DiMA and our

20 servi.cea. Membezs of congress were

21 interested in how this screwed-up outcome

22 had come about. Did it come about because

6 Honor, wa.s how, if at all, the pendency of

7 the CARP reform bill was factored into the

6 negotiations about license fees and terms

9 with the RIAA back in 2D03, after the 2002

10 tezm expired.

THE wlTNEssi Again, stuck in ehe

12 cycle of arbitration and litigatior. that I

13 desex'ibad earlier, DiMA had hopes, hopes

14 which turned out. to be correct, that

15 Congress would soon pass legislation to

16 ,refoFm the royalty arbitration process.

17 "Soon" is an optimist.ic word that.

'/8 I think probably meant a year or two years

19 off still, but we viewed -- "we" bern/7 our

lc companies -- riewcd the idea of spending

21 millions of dollars eo set a royalty rate

22 for a two-year period, a two-year period

/61
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1 the process was screwed up7 And /.f so,

2 maybe we should take a hard look at. the

3 process.

1 which would have to be addressed somehow i.n

2 the new legislaticn, to be a waste.

We weze ant:icipating legislat/on

So we tried to channel some of

5 that energy into what ultimately became, I

5 think, the Copyright Royalty and

7 Distribut/on Reform Act, something like

8 that, but which ultimately resulted in the

9 fact t.hat we'e here and that there are

1D permanently-appoint.ed judges and diffezent

11 evidentiary procedures and things like that..

12 0 And how, if at all, did the

CRISP JUDGE SLEDGE: Mr. Potter,

19 the permanently-appointed judges might be a

20 bit ope.imistic.

13 pendency of the CARP reform bill get

14 factored into DiMA and ies member companies'5

thinking about whether or not to reach a

16 voluntary setzlement with the RIAA back in

17 20037

4 wou)d pans that would change any two-year

5 per/.od to a five-year period. So we just

6 thought it would be fruitless to spend

7 miliiions cf dollars to litigate over a two-

8 year period when the I:itigaeion night. be

9 penriing when ehe legislation passed or

10 othezwise we would have to redo it seisin

11 once ehe first post-legislative five-year

12 period initiated.

13 IIY MR, STE INTHAL:

14 Q 1,st me put it this way: Did

20 0 Why don't you just tell the panel

15 there come 4 point in time when DiMA and ie.

16 member companies agreed with the RIAA over

17 tezms and conditions for a licerse effective

18 January I, 23037

19 A Yes.

21

22

/Laughter.l

I'm sorry. I interrupted your

21 how it was thar. t'hose fees and t.erma came to

22 pass
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A Painfully

Q -- as best you can7

A They wcze jusr. negor.iations,

hours and hours, you know, several days in

conference rooms with no windows. I think

both aides were playing arbitration chicken

1 MR. FREEDMANr Your Honor, I

2 object. There's nothing in his testimony

3 about how the 10.9 percent nuerber was

arrived ar..

5 CHIEP JUDGE SLEDGE: Mr.

6 Steintha17

7 with money. MR. STEINTHAL: Your Honor, his

10

0 Well, why don't you explain what

you mean by "arbitration chicken" 7

A I mean, there was guet millions

of dollars that were going to be flushed

inro this wasteful arbitration over a two-

year period that was going to be meaningless

12 CHIEF JUDGE SLEDGE: Nell, refer

13 me to the section.

8 testimony does cover r.he fact that he was

9 involved in the negotiations that led to the

10 starutory rate. I'm just asking him to

11 amplify on it.

once legislation passed. We would rather 14 MR. STEINTHAI: If you look at

18

save our money for the five-year arbitration

period, when you could amortize the

litigation costs over a five-year period

rather than over a two-year period.

So I think that it was -- while

nobody on our side believed that the rates

15 paragraph 7 ard 8, Your Honor.

16 CHIEP JUDGE SLEDGE: And this

17 percentage is the percentage of zevenue-

18 based fee option for qualifying new

19 subsczipr.ion services undez the Section 114

20 statutory licenser

were fair, believed that they reflected any

realistic marketplace, they clearly were not

21 MR, STBINTHAL: Yes,

CHIEF JUDGE SlEDGE: The

6/19/2006 Parlor, David and Patter, Jonalhsn (Open Session) 6/19/2006 Porler. Dav/d and Poller, Jonathan (Open Session)

prepared ro spend millions of dollars to

roll the dice in an arbitrar.ion for purposes

of a two-year period when that five-year

period was jusr. around the corner,

Q What rlid DiMA end ita member

companies perceive rheir alternatives were

other than reaching a voluntary agreeraent?

A Arbitrate, Spending millions of

dollars to do what it is we'e dol.ng today.

Q Now the rates that became the

subject of the statutory license published

in The Federal Register were a consequence

of the voluntary agreement zeached between

RIAA and DiMA, cozrect7

A Yes.

0 Now those rates reflect that

rhere was a 10.9 percent of revenue, quote,

"new subscription service rate." Do you

recall that?

A Yea. Yes.

Q Can you tell the panel how the

10.9 per'cent number was arrived ar.7

1 objection is overruled.

TklE WITNESS: I believe we on rhe

3 DiMA side were able to justify this royalty

rare because it was by one-tenth of 1

5 oercent less rhan the MusicMatch license,

6 which had been at 11 percent, and that.

7 MuaicMatch license had been deemed by the

8 prior arbl.r.rar.ion panel to be above market.

9 So we could at least walk away saying we

10 weze at least paying something maybe less

11 than above market, ar. least in one

12 arbitration panel'8 eyes.

13 My recollection from the

21 BY MR. STEINTHAL:

22 Q when you say, "the 8. 8 percent

14 recording industry perspective was that they

15 wanted double-digit royalties, and if you

18 take lo percent and add the ephemeral copy

17 kicker of 8.8 percent, you essentially get

18 to 10.88 percert, which got them to 10.9

19 percent. Bo they could swallow this and go

20 home and claim same modicum of victory.
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1 kicker," again, can you elaborate a little
2 bit more what you mean by that2

1 RIAA will thinK about a greater o!

2 formulation in this dirac!. testimony.

A There is the webcasting CHIEF JUDGE SLEDGE: tlr.

4 performance license and there is the

5 webcasting reproduction license, wherein the

6 reproduction that facilitates the

7 performances arguably justifies -- it

8 implicates a right and. azguably, justifies

9 a royalty. The initial arbitration panel

10 sat the royalty for the fee/.litaring

11 reproductions at 8.8 percent of the

12 underlying royalty. 12 CHIEF JUDGE SLEDGE: The

4 Steintha17

5 MR. STE,INTHAL: Again, Your

6 Honor, he speaks generally about the

7 negotiations in 2003, and I'm simply trying

8 to find out specifi=ally whether that

9 particular sent.imcnt was ever stated by

10 anyone fram ths recording inclustry during

1'.! those negotiat:iona.

13 So if you start with the 10 1:! objection is sustained.

14 percent for the new subscription services as BY MR. STEINTHAL,'5

16

18

19

20

the base royalty for the performances and

you add 8.8 percent of 10 percent, you get

to 10.88 percent. The deal was struck at

10.9 percent. So it was less than our 11

percent Musicmatch above mazket rate and at

a number where the !'ecord companies could

swallow it also.

Q Now the structure of !he

Q Ncw how many years was the

29

21

was entered ir! o2

A It was a twc-year agr ament that

was then virtually automaticaliy renewable

for another two years. So a totai of four

years,

22 was there a prov:ision made if

16 voluntary agreement to zun as of the time it

171
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1 subscription services rat.e was at thc option

2 of the licensee to pay the percentage ot on

3 a per-performance or per-hour metric,

4 cozrect2

5 Yes.

Q Were the DiMA members and DiMA in

7 favor of a gzeatei'f metric as applied to

8 the percentage as opposed to the usage-based

9 rate2

10 Ho.

1 CARP refoxm was passed during the penclency

2 of that four-year term2

A A" some point there was a

10 Q Ard did the CARP reform bill

4 prov!ision that was expl:icit that if CARP

5 reform was passed, if the legisla!ion

6 pasaCd, t.h* agreement wpuld,term!,nate„

7 essentially, immed!.ately or prior to ary

8 point at which the new period fax royalties

9 would be txi.ggered,

Q To your understanding, would DiMA

12 and/or its members agree to a volun!.ary

13 agreement that was a greater of rather the.n

14 option of the licensee structuret

13 A I believe January 1, 2006

Q ln the last paragraph of your

il trigger a specific time for the webcasting

!2 royalty to

15

16

17

18

19

20

21

22

A No.

Q Did anyone from the RIAA ever

communicate to you in the context of the

2003 negotiations tl'at fair market value had

to be pursuant to a greater of formula?

MR. FREEDMAN: Your Honor, I

object again. This is beyond the scape ot.

his direct. There's nothing about what the

15 written testimony, Hr. Potter, when you

16 refer to the possil&ility of multiple

17 designated scents, to what extent. does DiMA

A 1 think we pzafcr tha idea of

:!2 multiple designated agents. I don't think

18 have, a pnsitkqn wiph reppect to s!ultiple

19 designated agents oz collecting agents, and

;! 0 why 2
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COPYRIGHT ROYALTY BOARD

In the Matter of

Digital Performance Right in Sound
Recordings and Ephemeral Recordings

Docket No. 2005-1 CRB DTRA

ORDER DENYING
SOVNDEXCHANGE'S MOTION TO STRIKE THE SDARS AGREEMENT AND

NPR AGREEMENT AND EVIDENCE REGARDING THEM FROM THE
RECORD

The Copyright Royalty Judges have considered the SoundBxchange, Inc.

("SoundBxchange") motion to strike the SDARS agreement and the subsequent motion to

strike the National Public Radio ("NPR") agreement, to be determined by the ruling on
the first motion, After review of the SoundBxchange motion and written argument, the
opposition of the Digital Media Association and its Member Companies ("DiMA"), snd
the SoundBxchange reply, the Judges conclude the motions are to be Denied for the
following reasons.

DiMA offered the SDARS agreement as evidence, and it was admitted over
SoundBxchange's objection with the understanding that this motion would be filed to

permit further consideration. SoundBxchange argues that the agreements are
inadmissible because (1) the agreements contain a confidential, non-precedential clause,

(2) admission violates Federal Rule ofBvidence ("FRB") 408, (3) the agreements are

distinguishable on the law and facts, and (4) the agreements are not offered as

benchmarks to consider in a final determination. DiMA responds that admission (1)does

not violate FRB 408 and (2) is consistent with prior precedent.

The Judges are persuaded by DiMA's arguments and authority. In the Matter of
the Application ofthe ¹tional Cable Television Association et al., the ASCAP rate
making court allowed ASCAP to introduce a settlement agreement between National
Cable Television Association ("NCTA") and Broadcast Music, Inc. ("BMI"), against the
interest ofNCTA, as evidence of a reasonable rate for the licensing ofASCAP's musical
works to NCTA. See United States v. American Society ofComposers, No. 41-CIV.13-95

(WCC) (MHD), 1999 WL 3353765, at *5 (S.D.N.Y. May 26, 1999). Rejecting a FRB

408 objection that the agreement constituted a compromise of a claim, the district court
held that the objection, "flies in the face of a long line of decisions by the rate court,

which has repeatedly looked to agreements between music users and music rights
societies...as at least a presumptively helpful guide to the reasonable value of the license
for which a fee is being sought." Cf. In re Showtime/The Movie Channel, No. 13-95

(WCC), 1989 WL 222654, afPd sub nom. ASCAP v. Showtirnel&e Movie Channel, Inc.,



912 F.2d 563 (2d Cir. 1990).. The instant SDARS agreement is not being offered against

SoundExchange by SDARS„violatI.ng the terms of its agreement, and it is not offered in a

proceeding arising out the same transaction.

The Judges consider prior rulings in statutory license proceedings. Those rulings

hold that a no-precedent clause affects the we!ight of the evidence, but not admissibility.

Such clauses require the court to make an examination of the totality of the circumstances

surrounding their adoption in determining the weight to be afforded the agreement. See

Report of the Copyright.Arbitration Royalty Panel, Docket 5o. 2000-9 CHIRP DTRA

(Feb. 20, 2001) (Webcaster.g; See Final Order of Librarian, Docket No. 2001-8 CARP

CD 98-99, Fed. Reg. 3606, 3609 (Jan. 26, 2004).

Based upon the above authority, the SoundExchange two motions are DENIED.

SO ORDERED

CES SCOTT SI EDi

Chi. Copyright Royalty ge

DATED: June 27, 2006
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Before the

COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS

Washington, D.C.

In the matter of:

The Digital Performance

Right in Sound Recordings Docket No.

and Ephemeral Recordings 2005-1 CRB DTRA

{Webcasting Rate

Adjustment Proceeding)

Volume 25

Room LM-414

Library of Congress

First and Independence Ave,, S.E.

Washington, D.C. 20540

Tuesday,

June 27, 2006

The above-entitled matter came on for

hearing, pursuant to notice, at 9:30 a.m.

BEFORE:

THE HONORABLE JANES SLEDGE, Chief Judge

THE HONORABLE WILLIAM J. ROBERTS, JR., Judge

THE HONORABLE STAN WISNIEWSKI, Judge
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Q Okay. Can you describe ro t.he

2 Board what is National Public Radio?

A NPR is a non-profit educational

4 organization designed to provide news and

5 cultural programming through its member

6 stations. We have a little fewer than 800

7 member stations which serve virtually every

8 single community in the country. Our

9 principal programming which you would know cf

10 are really news programmings, 'Horning

11 Edition', 'All Things Considered", which are

12 the two most: popular programs in public

13 radio, and a variety of other programming.

14 We'e principally a programming organization,

15 and we also represent our member stations on

16 the Hill for the Federal Communications

1 compri eel'

Federal fundinrl for a public radio

3 station averages about. 16 percent. In

addi&.ion to the 16 percent, some additional

5 support comes from -- it differs from station

6 to station. Same comes from the sz.ate

7 government, some coulcl come from the local

8 government, some coulcl come from a university

9 or otheri licensees. About two-thirds of our

ID stations are university licensee. I don'

11 know the specific number for that additional

12 percenta(ie. It'8 probably somewheze bet&ween

13 5 aqd 101 perqent pf public( radfo'8 support

74 comes frr&m st.ate and local governments, in

15 add/rtioni to the 16 Peqcent, that: comes from the

3.6 federal government.

17

18

Commission.

Q And it's a non-profit

Q And the stations are heavily

18 dependent on this funding?

20

organization?

A It is a 501(cl(3) organized under

A They'e heavily dependent on thart

'!0 funding. I would say the biggest source of

21 the laws of the District of Columbia. 21 support for r&ublic rartio are donations from

22 Q Okay. When was it founded? :!2 list:eners, That's about a rhird of all

153
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1 A 1971, I believe.

Q okay. Now you had mentioned 800

1 support, and t.hat's the biggest category of

support for public radio. And do you know

3 or so stations. Are all of those stations

4 transmitting their own programming through

5 webcasting or are some portion of them simply

6 re-transmirting signals and extending the

7 broadcast reach of a public radio station?

A Let me give you a little bit -- if
9 I could answer that question a little bit more

10 broadly. Host member stations, our 800 member.

11 stations, and you'l probably know stat:iona

12 like AHU and WEKA here in town, acquit'e

13 programming fzom a variety of sources, from

14 NPR, from other providers, And they also do

15 their own local p ogramriing. In terms of

16 webcasting, what they'e almost doing

17 exclusively is re-transmitting their on-air

18 signal through the mechanism of the wel&.

19 Q Focusing a little bit more on the

20 overall, the 800 staz.iona you mentioneri, what

21 percentage of the average public radio

22 station's budget does state or federal funding

3 where mast cf those donations come from,

through response to terrestrial radio

5 broadcasts?

6 A, There are, aboqt 3 pillion people

7 who, givq donptioz/8 to Public radio, I would

8 say that virtually all of them coma through

9 over-the-air pledge drive support..

10 Q, bet'8 focus a little bit on NpR

11 programming. Cari you telZ us about: the types

12 of programs that. NPR supports, and funds, and

13 distributes&

Sure. Ne're both a pzoducer and a

15 distributor of programming. As a producer, we

16 produce the, shows are most:ly what I would call

17 the new:; and new infozmat&lon cacerp&ry, and

18 they are the principal drivers of the public

19 radio audience. ,"Morning Edition", which is

20 the most; listened to public zadio show in the

21 country, and actually the most listener! to

22 morning radio show in the courtry. has about

64
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BY MS. ABLINr

Q Okay. Now if you could take a

look at page 2 of the agreement, Section 1.6

labeled "Covered Public Radio Stations".

1 them for programs like "Marketplace",

2 "Prairie*, "Home Companion", and a handful of

3 others. Those are known as American Public

4 Media programs.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

A Yes.

Q And I'l just read that out laud.

"Covered public radio stations means National

public Radio, Inc., all National Public Radio

member stations, Public Radio International,

Inc,, Minnesota Public Radio, Inc., and all

other public radio stations that are qualified

to receive funding from the Corporation for

Public Broadcasting pursuant to the criteria

established in 47 USC Section 396." Is this

definition here for covered public radio

stations intended to set forth the types and

categories of stations that were eligible, or

that were covered under this license to

stream, and to use the ephemeral recording

license?

Yes i't is.
And do you know how many stations

JUDGE ROBERTS. That's not an NPR-

6 related orgarization.
'2 THE WITNESSr That's probably a

8 more complicated question than you intended to

9 ask. Minnesota Public Radio, of course, is a

10 member station of NpR, so it purchases, and

11 distributes, and broadcasts our programs. We

12 do have relationships with Minnesota Public

13 Radio anri American Public Media.

JUDGE ROBERTS: That's a creation

15 of Minnesota Public Radio.

THE WITNESS: That's right.,

Separate filed 1(c) (3) organization.

BY MS. ABLIN:

Q Mr. Stern, if you could just clear

20 up a little confusion I was having by turning

21 to Exhibit 3 of your testimony. And I see at

22 the top of Exhibit 3 it says, "Comparison of

448
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

would have been included in this definition,

say for 2004, the last year in which this

license was in place?

A I don't know exactly, but I can

give you some rough estimates, And to answer

you fully, I have zo break it down. We use

different numbers for different puzposes. NPR

itself has about 275 member stations operating

almost 800 licenses and radio stations, those

are all covered, and I believe additional

stations that are CPS quali.fied, but not NPR

member stations, are also covered on that. I

don't know exactly how many. There may be

another hundred or so that fall into that

category. That's a guess, but I think the

majority of them fall under our NPR members,

JUDGE ROBERTS; Mr. Stern, can you

tell me what American Public Radio is?

THE WITNESS: I think you'e

referring to American Public Media, APM. which

is the national distribution arm of Minnesota

Public Radio, so you'e probably familiar with

1 756 public radio station formats, spring 2005

2 and fall of 1998."

3 A Yes.

Q I'm gust trying to find out

5 whether all of the call ler.ters, the 756 call

6 letters would have been covered by the NPR

agreement that we'e been discussing.

A They would be.

Q They would be. And can you tell

A I think they would be. I think

14 it's an apples-to-apples comparison between

15 the stations that we had in 1998, NPR member

16

18

19

20

stations that existed in 1998, and those that

currently scill in 2005. There are probably

some additional member stations which a ren'

listed here because they didn't exist in 1998

for comparative purposes.

Q Okay. So there would actually be

more public z'adio stations in 2005 than there

10 frorz this exhibit whether all 756 stations, or

ll thereabouts, were listed for both the year

12 1998 and the year 20052

44?
449



6/27/2006 Stern, Ken & Isquith, Jack (Open Session)

There's not a direct transactional

relationship as there would be in a commercial

3 medium, but there is some general relationship

4 between size of audience and ability to

generate corporate support of the institution.

6 Q I take it you would agree with me

7 that the same principle applies online as it
8 does over the air: If you grow the audience,

9 you will be able to build a business around

10 it?
11 A In theory, yes. 1n practice, we

12 have so little revenue associated with online,

13 it's hard to justify that answer, but I think

14 theoretically you'e right; as we build web

15 services and we reach more people, in theory,

16 we should have more revenues.

17 In truth, I think the revenues

18 have been small, and. they'e really been more

19 associational revenues rather than sort of

20 direct audience figure revenues. I think

21 that's our experience thus far.

Q And by "our experience," you'e
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it you'e saying is it's not necessazrily a

financially-driven decision'?

THE WITNESS: It's clearly not

financially-driven decision. It is -. — public

radio exists to fill in places, our very

charter is to fill in places in the

7 marketplace that commercial doesn't serve,.

8 That's almost by design and economicalj,y

9 punishing role. If there was money to,be, made

10 in these services, the commercial media. would

11 have occupied it. So the mission, the iseinse

12 of what the community needs, what else nisi out,

13 there in the community drives a lot of,

14 programming decisions, as well as having to

i5 maximize audiences, how we maximize support

16 for the institution.

18

19

JUDGE WISNIEWSKI: Thank yOu,

THE WITNESS: You'e welgome.l

CHlEF JUDGE SLEDGE: All right.

20 That concludes your testimony.

22

THE WITNESS: Thank you.l

CHIEF JUDGE SLEDGE: And ycu're
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6l26/2006 Jaffe, Adam (i/28/2006 Ja/fe, At(am

1 intellectual property.

0 Getting to the issues in this
3 matter and focusing first on the standard

4 willing seller/willing buyer, would you

5 explain how you would interpret the willing

6 seller/willing buyer standard that'
7 applicable to this proceeding)

8 A Yes. Well, I'm an economist. I'm

9 not a lawyer or a legal historian. I approach

10 this thinking about what is the public policy

11 arena that we'e operating and the pubLic

12 policy situation that Congress was dealing

13 with when it was contemplating how to iaand)e

14 the sound recording performance right in the

15 digital context. And the essence of tlaat

16 situation is that you have a set of users,

17 I'l call them generically webcasters, who

18 under the Copyright Law have to secure the

19 right to publicly perform a wide variety of

20 sound recordings in order to do their business

21 and there are a really large number of parties
22 who fundamentally own all those different

1 general, bot.h economists and public policy

2 analysts of a variety and sort believe that

3 the eco'aomy works best when things are priced

4 at a coapetitive level and when something like

5 competition governs t:he prices of which things

6 are sold. So that ii: you had the market power

l that a sing)e licensor could extract, that

8 would be an economically efficaent, sorry,

9 economitally inefficaent avenue.

10 So one way to deal wi.th that is to

11 allow the existence of such a single entity to

12 have a compu)sory license so chat everyone

13 knows that they will have the right, they have

14 the right, they can get the right, they don'

15 have toi worr) about the transactions necessary

16 to make the broaticasi'. they want to make, but

1'l some kind of regulatory process is set up to

18 ensure that the prices that u).timately prevail

19 in that market replicate what would have

20 occurred hypothetically if there could have

21 been a competitive markets if che transacrions'2

costs d/i.dn'0 preclude these prices being set

10 12
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1 rights, so that in an unregulated market

2 context, the transactions costs of securing

3 all the righrs needed in order to engage in

the webcasting business would be very

5 significant and would either be a sign:i.ficant

6 cost or possibly an impediment to the

development of that market depending on how

8 severe those pz:oh)erne in practice real:Ly

9 turned out to be.

10 Now a solution to that problem

11 which we see in a number of analogous arenas

12 is that a licensing agent or agents act on

13 behalf of the many different owners of the

14 property rights and correctively negot:(ates

15 the right to make the performances that: the

user needs. The problem that chat creates is
17 that when you have one or a small number of

18 entities who are negotiating the delivery of

19 this right on behalf of the whole universe is
20 there's not going to be market power. They'e
21 likely to be able to extract prices abr&ve a

22 competitive level for that services and in

1 competitive)y.

So from that perspective when I

16 (} So boiling that down, what is your

17 view as to what the willing buyer/willing

18 seller standard means?

19 You know I don't p- I think I

20 failed to us'e thr: phz'ase willing buyer/willing

21 seller in my previous answer, One of the

22 problems an economist has with that concept is

3 look at the framework the Congress has created

which is a compu(sory license such that. if che

5 parties cannot agree on what the prices are

6 that, will transfer within that, compulsory

7 license, there is a proceeding wit'h a

8 particular set of procedu:res and t'e
9 legislative history for the bill talks abouc

10 reasonable rates which in a very closely

11 related context involving musical works that

12 are licensed by composers and publishers, ttte

13 courts have expl.icitly in'cerpreted to mean the

14 rates that would prevail in a hypothetical

15 competit ive market for th right.

'(3
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7/28/2008 He/ybucloll Den {Opec Session) : 7/28/2008 Helybodon, Dee {Open Session)

When that first started, there

2 were no perfozwance royalties at all. later.
3 when that became a -- a factor, the -- the

4 business arrangement we had is that
5 Broadcast.coa would pay all of the royalty

6 fees for the radio station. Nark built a nice

7 business not only in that. He hed sevezal

8 hundred radio stations. We had other

9 streaming products that he offered. And then

10 he sold that -- sold that company.

11 Broadcast. coal to Yahoo! for 1 think 85,3

12 billion -- billion.
13 Q Did there come a time that your

14 relationship with Yahoo! came to an end'?

15 A Yes, we were with them kind of

16 from the point where it was Broadcast.coa into

17 Yahool. What we did was we gave them over-

18 the-air advertzsing in exchange for the

19 services of the bandwidth and any other

20 expenses that they had. And my recollection

21 was that shortly after the decision to. you

22 know, kind of have performance royalty fees,

1 sometime in the -- and 2'w -- 2'w trying to

2 remember the right timing of it, it seems like
3 it was right around 2001,.right in there.

4 because it was about the same time that kind

5 of the performance royalty issue became an

6 issue for broadcasters because it hadn'. been

7 around before. Then the advertising agency

8 organisation called the Pour As, it's an

9 organization that represents ad agencies,

10 offered a letter and an opinion that -- that

11 ad agencies did not have the right to run

12 cerzain cozzzercials over the Internet, that
13 their APTRA voice-aver artists had -- had

14 signed up and had a contract so they could

15 just be heard when they were operating in the

16 'ocal market:. But because the Internet took

17 that product worldwide, it was possible that
18 those voice-over talents might be -- they--
19 that the agencies might be liable to pay an

20 additional payment to chose -- to those voice-

21 over artists.
So at that time, based on the

28 30

7/26/2006 Hslyburtoe, Den {Open Session) '7/28/2008 He/ybumon, Den {Open Session)

Q Wow can you tell the Court what a

10 listener to a simulcast stream; try not to

11 belabor the obvious here, but what a listenez

12 to a simulcast stream hears and how it relates

13 to the over-the-eir broadcast when the

14 listener listens to the simulcast stream?

15 Q Yes, when -- when a listener
16 listens to our broadcast that would be our

17 terzestrial broadcast that's now simulcast on

18 an Internet stream, they'e really listening
19 to the exact same product that they hear on

2o the air with just one exception. And one of

21 the many challenges that broadcasters have

22 faced over the years with streaming is that

1 Yahoo! got out of the broadcast business, the

2 -- of -- of simulcasting local radio stations
over their system.

The -- the CPO of the company at
5 the time called we up and said it was not a--
6 a profitable venture for thew. They couldn'

7 make a go of it and they were getting out of

8 that -- that line of work.

1 letters that were circulated by the Pour Ae,

2 most. -- really all radio stations started

3 taking the local ads out of that stream using

4 ,
'e variety of'different. methods so that they

5 would not have any liabi.lity in -- in that
6 regard. So it was kind of another problem we

'/ 'aced in this whole area.

So now, today, if you hear the

9 the -- our local radio stations simulcast over

10 the stream. you'e hearing exactly ouz product

11 with the exception that the ads are extracted

12 or covered, or in some way do not appear on

13 that stream.

14 Q Wow, Nr. Halyburton. you have used

15 the tera our "product" a few times, When you

16 'e a radio parson speak of your "product,"

17 what are you referring to?

18 ': A: Well,'o/z know, a radio station is
19 really the -- the sua of all its parts. You

20 know. 2 think the thing we always say about

21 'adio, it's not - it's really what happens

22: between'.the 'recoids.'You'.know'., because a

29 51
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7/26/2008 Halyburton, Dan (Open Session) 7/26/2006 Halyburton, Dan (Open Session)

i
i
I:

I-

because it -- because it was an expensive

proposition.

Q But it did happen sometimes?

A Oh, yes, I'm sure it happened.

Q As part of selling a larger
package?

A I don't think it was a regular

thing, but it could have happened.

Q Okay. And I'm sorry, I don'

think have too much longer

A Okay.

Q -- but the time we have remaining,

we need not to talk over each other. Okay'

A Okay. Sure,

Q Let me just go back to where

think we were, which is it did happen to your

knowledge that sometimes in-stream ads would

be supplied for free as part of a package to

sell terresrrial advertising, right?

A It's possible.

Q And sometimes in-stream ads might

have been provided at a discount in order to

14 JUDGE ROBERTS: But if I'm hearing

15 you correctly, I might also hear the same ad

16 that I would be hearing over the terrestrial
17 broadcast.

18 THE WITNESS r No, we would -- if
19 the system's working right, you shouldn't hear

20 one of those terrestrial ads on that stream.

21 It would be blocked out. The system looks at
22 it and says these are commercials. When they

1 advercising on the Internet, stations must

2 fill this gap of rime on the Internet stream.

3 So I guess I'm not following

THE WITNESS: Well, we would fill
5 that with PSAs. We would fill it with station

6 promotional announcements. And so if you were

? to listen to a stream today on -- on one of

8 these stations, I think you would hear a mix,

9 You'd hear scene commercials that were -- were

10 ad insertion commercials. You'd hear some

11 promos, you -- you would hear -- you might

12 hear a feature that the station created to

13 fill t:hat sloe.
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sell terrestrial advertising, right?
A Not likely, bur. possible.

Q Okay.

JUDGE ROBERTS: Mr. Handto, I have

one question.

Is this activity that you'e
speaking about all before 20017 You mentioned

what'ou'e described as the AFTRA prohibition

1 come along, based on that code, block them out.

2 and put something else in its place.

3 JUDGE ROBERTS: Then I guess I'm

4 unclear then as to what the discussion is here

5 about the ads being sold terrestrially, but at

6 the same time also being part of the

7 Streaming.

And maybe, Mr. Handso, you can

15

on using or retransmitting over-the-air ads

over the stream. So are we talking about, you

know, whether the ad is given away on the

stream or is part of the package of selling it
for the terrestrial? Is this all activity
before 2001 and this AFTRA prohibition?

THE WITNESS: No, that -- that
would be current -- current -- the kind of

questions you'e asking would relate to

9 help clarify this conundrum.

10 BY MR. HANDZO:

17 A Yes, let's say -- let's use

11 Q Well, 1st me ask a question. If

12 you sold a package that included both

13 terrestrial advert. ising and an ad in the

14 Internet stream, would the ad in the Internet

15 stream just be a different ad than the over-

16 the-air?

18

22

current business practices.
JUDGE ROBERTS: I guess then I'm

unclear; and I'm looking at page 7 of your

testimony, paragraph 17, where you say the

prohibition on simulcasting terrestrial radio

18 McDonald's as an example. They buy an on-air

19 ad and now they want to run an ad on the

20 Internet stream. It's some part of the

21 business transaction that's going to take

22 place. They could do a couple things. One,
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1 they might have a non-AFTRA voice voice the

2 ad; unlikely, because t.hey're signatory to

3 AFTRA, sa they probably don't want to do that:.

So probably what they'd ask us to do is to

5 take one of our voice-over people in the rad:io

6 station and redo and ad or da a special ad.

1 advemising we do sell, it's moze like local

2 businesses that are rzght I,n the local area.

Jt?DGE ROBERTS: Perhaps I'm not

4 Tt(E WITNESSr One Of Our diSC

5 jockey's iinvoices ithat

JUDGE ROBERTS: Perhaps I'm not

,As a practical matter, NcDonald's

8 isn't a vezy good use -- example of that.

9 McDOnald's has not been a customer on that.

10 Usually those customers that we'e talking

11 about are the -- for the Internet stream are

12 smaller advertisers that were sold for

13 Internet only; very small number of peaple,

but as we'e seen here, but does that help

15 answer the question?

16 JUDGE ROGERS: Somewhat. I'm

17 still wondering however when there can be

18 circumstances where that over-the-air ad is

19 actually still nevertheless on the stream. 1

20 hear you saying that it's virtually neve:r, but

21 some of yaur testimony seems to suggest that

22 it does occur.

1;2

13

14

16

17

18

19

20

21

22

THE WITNESS r tle ' just caveri ng

all the ads.

JDDGB ROBERTS: He's co~ering all
the ads.

THE WITNESS: He just covers them

up with promos, PSAs.

JUDGE ROBERTS: Oh, that's what

you mean by covering? I thought by cover you

were meaning he was replicated

THE WITNESSt No, he'8 - he'

just covering therr up.

7 clear, but I thought yau said earlier i.n your

8 direct testimony that 14r, Lee who was

9 resisting running streaming ads of radio

10 stations but has now succumbed to that

ll. rsmptatzon is acrually doir/g that.
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THE WITNESS r Only - — it should

2 not occur that an over-the-air terrestrial ad

3 would appear on the Internet stream because we

don't know -- we have no technology or

5 mechanism to know whether those ads have been

6 approved for, you know, playback on the

7 Internet. So, as a practical course, we block

8 all of the terrestrial cammercials. They

9 never got onto t.he stream and then now zt's
10 our job to find other things to put in zts

11 place. It might be a local commercial, it
12 might be a PSA, it mzght be a promo, but it
13 it wouldn'7 be a terrestrial ad, unless for

14 some reason they came along -- I'm not very

15 familiar, I don't know of any of these that

16 came along and said hey, here's our ad that

17 runs on - — an -- on rhe air and it's cleared

18 for Internet use. It just -- it isn'

19 happening. They -- they don't want ta spend

20 the money to -- to do that. And -- and as a

21 practical matter, those aren't our customers

22 for the stream. the little bit of aureate

10

12

13

15

16

18

19

20

21

22

JUDGE ROBERTSr I see.

THE WITNESSr He might have an

advertiser that would buy both

JUDGE ROBEPTSr I understancl.

THE WITNESS: But for rhe most

part, he's just -- when you ga ther , you

hear, you know, something else.
JUDGE ROBERTS: Okay. I

misunderstood the use af the term cover.

THE WITNESSr Sozry.

JUDGE ROBERTS; Oka.y. Thank you.

By MR. HA50?ZOr

Q Nr. Halyburton, yau talked a

little bit in your direct testimany about the

musical works fees that have been negotiated

with Asc/tp ar/d BMZ. Do you recall that'
res.

Q Okay. I want to ask you a couple

of Questions mahout the BMI, agzeement. That

was an agzeement negot.iated between BNI and

the iRadia Mueit Lioenee Caimmitrree, ie rhat

right?

179
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Page 187

Q Do you know if Clear Channel 1

overall had revenues that exceeded its 2

streaming costs? 3

A IfindthatunlikelybutsinceI 4

don't know the two numbers I obviously can't 5

say that one is greater than the other. 6

Q Not necessarily. You might not 7

know the numbers but you might know if Clear I 8
I

Channel had revenues that exceeded its cost 9

without knowing the specific numbers. Are you ' 0

saying you don't know that? 11
A I'm saying that my understanding 1 2

is that it did not. 13

Q And that is based on what? 14
A Basedon the information fromthe 15

16
17
18
19
20
21

financial branch of the company.

Q When you say it's financial
information from the company, doesn't that

refer precisely to documents like this?
CHIEF JUDGE SLEDGE: Mr. Joseph.
MR. JOSEPH: Your Honor, I object

16
17
18
19
20
21

22 to that as an improper question. There are 22

Page 188

Page 189

understanding in that case?,
A The basis of the understanding is

that the stations were not making money.
Before the corporate, initiative stations were

having to justify whether they could stream or

not ito sometirries, their SVP and a lot of
stations weren't able.to make it happen. Sortie
stations were able to~ moke &t happen.,

, We looked at revenues and cost
data for January through June of '05 and there
is a sheet that was produced on our discovery
that shows all, that sige Py side and what the,

profit and loss for each market was and the
majority qf those markets were not making
moneyl.

Q And this morning you testified

about the majority of markets did not make
i

money foi the wiiol|„year qf 2005. What I am

asking is what's the basis for that statement?
A The basis for that statement is I

didn't see a huge sales kick from the time

that I wrote the statement in October until

Page 190

1 many documents that are generated. Many 1

2 documents are produced. They had an 2

3 opportunity to take that position as to what 3

4 documents to save. There is nothing probative 4

5 about documents such as this. 5

6 CHIEF JUDGE SLEDGE: Overruled. 6

7 THE WITNESS; Can you repeat the

8 question? 8

9 BY MR. FREEDMAN:
10 Q I believe the question was you 10

11 mentioned that you refer to financial 11

12 documents from the company. 12

13 A I said financial information. 13

14 Q Okay. 14

15 A I wouldn't be here today if this 15

1 6 .was the profit of our business. We wouldn't 1 6

1 7 be talking about the market conditions and how 1 7

18 stifled they are due to their excessive rates. 18

1 9 Q What I'm wondering is did you get
I

2 0 that impression from documents like this? 2 0

21 A No. 21

22 Q What is the basis for your 22

through December. There was no magic bullet

that came in and madp the whole year work

Q Did you consult any charts showing

cost and revenues; after this statement was .

create?A'o.
Q . So the basis for your statement to .

the majority of stations did not turn a profit

is that you.'didn't see a sales kick?

iA ~
$4ght, that Ihadno reason.to .

assume that the trend was going to suddenly

revprsp its/if,
i

Q So your statement is not based on

analyzing any data that you actually saw?

~

A
~

bfot t|iat tl can plaint, to,
specifically.

MR. FREEDMAN: One moment, Your
~

Honor. Your Honor, at this time I would like I

to move the admission of Sound Exchange Trial

Exhibit 1/6.,
CHIEF JUDGE SLEDGE: Any objection

to Exhibit 10'?
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Page 191

me

Page 192

MR. JOSEPH: Yes, Your Honor.

There has been no foundation for what this

document is, what it represents, how it was

created, using what information and what it
represents.

CHIEF JUDGE SLEDGE: We will
deliberate that issue in a recess. We'l take

a 10-minute recess at this time and return at

3:00.
(Whereupon, at 2:52 p.m. off the

record until 3:03 p.m.)
CHIEF JUDGE SLEDGE: We will co

to order. We have pending the objection to

the offer of Exhibit 106 as not having
sufficient foundation to be an exhibit. The
Court has considered this objection and some

prior culmination of several objections that
have been throughout today's testimony and

concluded that the objection with what has

been presented today is sustained.
A comment is further offered and

this comment is not so much restricted to Mr.

1

2

3

5
6

7

8

9

10
11
12
13
14
15
16
17
18
19
20
21
22

Page 193

I continue with my question, I would note for

the record that Mr. Parsons stated in his
testimony that he believed Clear Channel had

produced the document showing Clear Channel's

streaming cost and revenue side by side. We
have not seen that document to our knowledge.

We would request that broadcaster identify
that document for us if they could at some

later time if I could make that request on the

record.
MR. JOSEPH: If I may, Your Honor,

I believe this actually goes to Your Honor's

comments as well. My objection is based on

this particular document, again one of many,
that were produced that was not provided in

Mr. Parsons'estimony.
We did, in fact, produce a

document showing data from — I'm having
trouble reading it, frankly, but I believe it
was January through June, side-by-side
revenues and expenses and SoundExchange is

well aware of that document.

Page 194

I

15

g
~6

18

I
21

I 22

Parsons'estimony but is more of a cumulative

comment from witnesses that have been

presented prior to Mr. Parsons and including

Mr. Parsons that where a party presents
witnesses as its witness to support the

written statement and that party is unfamiliar

and unable to testify about matters in that

direct statement, then the weight of that

testimony and that evidence is impacted.

The Court will consider in

weighing evidence when the evidence is not

supported and not familiar to the witness
that's being presented to the Court on behalf
of that party. That comment goes with the

observation at the beginning of the comment

1

2
3

4

5

6
7

8

9

10
11
12

'13
14
15

that perhaps this objection — that the ruling
I

1 6

on this objection may be a hollow victory for 17
radio broadcasters. 18

MR. FREEDMAN: Thank you, Your 19
Honor. 20

CHIEF JUDGE SLEDGE; Mr. Freedman. 21
MR. FREEDMAN: Your Honor, before 22

They actually used it in this
deposition as Deposition Exhibit 25. My
objection went to the specific effort to use
that specific document for which no foundation
was established.

CHIEF JUDGE SLEDGE: Mr. Joseph,
that doesn't change the difficulty that the
Court is in today. Just like Exhibit 106

where revenue is presented, if the witness is

unfamiliar with it and can't say regardless of
the fact you produced 106 as well and he says,
"I'm not familiar with it," so it's not
admissible.

If you give us other revenue
documents and the witness says, as he has all

day, "I'm not familiar with it," then that is
not going to be admissible either if you
object to it. I don't know why that is any
solution to the frustration expressed.

MR. JOSEPH: Well, Your Honor, I

think that's because the frustration
implicitly assumes that all of the documents

39 (Pages 191 to 194)
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WITNESS

ERIC JOHNSON

I-N-D-E-X

EXAMINATION

I:

I:
EXHIBIT MARKED

Direct by Ms. Ablin

Cross by Mr. Cowre

Voir Dire by Ms. Ablin

Further cross by Mr. Cow(a

Voir Dire by Ms. Ablin

Further cross by Mr. Cowie

Redirect by Ms. Ablin

154

212

219

235

251

280

RECEIVED

I- Services

Number 165A

SoundExchange

Number SX-113

Number SX-114

Number SX-115

Number SX-116

Number SX-174

211

254

266

299

220

304

II"
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I
8

I'1

I::

22

P-R-0-C-E-E-D-I"N-G-S

(9:35 a.m.)

CHIEP JUDGE SLEDGE: One thing we

mrght do before we start with the witness this

morning is we have a morion by DiMA to admit

amended exhibit 165 with the representation

that it is unopposed by SoundExchange and

Radio Broadcasters.

Any comment on that motion7

MR. PERRE( LI: No, Your Honor.

CHIEF JUDGE SLEDGE; Without

objection, that motion is granted.

THE REPORTER: 165A7

CHIEF JUDGE SLEDGE: That's a good

question. They present in their morion that

the correctron rs identified as 165, which zs

a problem. See, we already have 165. So I

guess, actually, that's a good idea, John.

That's granted wrth the corrected version

being labeled as 165A.

(Whereupon, the

aforementioned document,

7/21/2008 6:24 PM
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1 working for the AM station, plus working at

2 CDR radio. So that would be 18 years.

Q Now, on whose behalf are you

4 testifying today7

A The National Religious

6 Broadcasters Noncommercial Music License

7 Committee.

Q And, just for the sake of

9 shortening matters here, will it be acceptable

10 to refer to the cocccittee as the NRBNMLC, or

11 simply the committee?

13

A Yes.

Q Now, who xs the NRBNMLC'?

A The NRB, National Religious

15 Broadcasters, for years has had a committee

16 that deals with licensing matters, National

17 Religious Broadcasters Licensing. It'8 a

18 licensing committee.

The noncommercial sade of things

20 started about three years ago to help

21 honcommercial stations. There wasn't any

22 representation for noncommercial stations

7/21/2008 6:20 PM
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1 outside of what was previously there. And we

2 thought it was important about three years ago

3 to start a noncommercial committee. And so

that started about three years ago to help us

5 in licensing matters.

6 Q And who does the NRBNMIC

7 represent?

A It represents religious stations,

9 noncommercial religious stations.

10 Q Are some of those stations

11 affiliated with colleges and universities?

~ 2 A Yes. Our station is one of those,

13 but it's not just colleges. It's also -- it'6
14 colleges, universities, and also any oth r

15 religious, noncommerccal religious, station.

16 Q And what is the mission of the

17 NRBNMLC'?

18 A it's to work with licensing

19 matters and represent those noncommercial

20 stations, whether they'e educational,

21 college-run stations or the non-college

22 stat.iona, in licensing matters, to represent

7/21/2DDB 6:20 PM
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weth page 7. That's more of our weekends.

I:
Page 8 is contact information for

our broadcasters, basically a phone number

where you can get in touch with them if you

I;
would like to order a product or ftnd out more

informatzon about what they were talking

about.

ll:.
page 10.

and 7 of

you more

Page 0 is the same thing, also

It's not the last page but page 6

the program guide goes more -- gives

information about that three-pronged

approach we were talking about: the music,

news, and information.

This wasn't a completed copy of

the program guide. You can see there are some

pictures mrssing and things, but it does give

you the information about who we are and the

three-pronged approach.

Some cOmmunity and staff pictures

are on the next page. Some of the on-air

hosts but also a small picture of the full

staff is on there, some of the events wc have

7I2112008 8:25 PM
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1 that gets us ento the half-hour.

Actually, we probably get into

3 that a little later. By the time he's done

with hts news, it's probably 19 after. A

5 2-minute short feature would get us to -- 2,

6 3-mtnute -- 22 after. So that gives us tsme

7 for one, maybe two more songs.

I'l say some things about an

19 Q And about how many songs per hour

20 would you estimate are played on the mornang

21 show7

22 A During the morning show, we'l

9 upcoming event. We'e had three conCerts this
10 past -- last month, in July. So we'l taiik a

11 little bit about a concert or a promotion that
12 we'e having, how you can be involved, we

13 would love to see you come out, say vHi" when

14 yOu'e there, something to that effect,

15 something that the statzon is doing. That

16 gets us i nto the news, and we start all over

17 at 6i30, basically the same format of news,

18 music, and information.

1 ministry," that mon y is allocated to the

2 Columbus fund. So that is important for ns,

3 that 50 percent.

Twenty-five percent of our income

5 comes from underwriters, again vory

6 conmiunity-centered. It could be a mom and pop

7 bakery in Chili icothe that listens to us

8 throughout the day as they work or there ts
9 some zeason why they have connectcd with thc

10 ministry. That. underwriter than warts to

11 support the CDF. Radio Networ'k. As a thank

12 you, we are able to gave them a eiention on the

13 air one or two times a clay.

But, again, it's a community-

15 supported thinci. Ic doesn't have to loe a mom

16 and pop bakery. It could be a large

17 corporation, buit, again, it's a thank you,

18 They are suppo"ting us. Again, that's 25

19 percent of our budget.

The last 25 would be from the

21 program producers in the prts3ram guid , we

22 listed our procirams. Ilany of them support, us

7/21/2008 6:25 PM 33 i i i 7/21/2008 6.'25 PM 35
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I play about six songs. If I'm really tight, I

2 might get seven ir. there, but on a daily

3 basis, I would say six songs is the most we

play In the morning show.

5 Q Okay. Let's talk )lust a litt).e
6 bit more now abcut how CDR supports tts
7 operations. And I belIeve yOu Stated earlier
8 that you'e not allowed to sell advertising.

A That's correct. We'e a

10 noncommercaal station. we are

I.l community-supported. We call ourselves a

12 community-supported media ministry at
13 Cedarville Unaversity.

10 THE WITNESS: A broadcaster. The

11 underwriter, Your Honor, is a local commun ty

12 corporation or business.

13 CHIEF JUDGE SLEDGE: Who gets a

1 on a regular basis and send us funds to say

2 thank you for airing their program. 'I'hey're

3 basically consadered underwriters also.

4 They'e underwrittnii the time that they are on

5 the broadcast, the broadcast is on, but that'

6 another 25 percent.

7 CHIEF JUDGE SLE/HIE: I don'

8 understand the dif ference between underwriters

9 and the last, group.

14 About 50 percent of our support 14 COmmCzCiall'5

comes from individual donors. And that's why

16 In Gathering as so important to us. we have

17 to keep that 50 percent, 1st people know that

16 we need their support to help the minfstry

19 stay strong.

20 So that 50 percent comes in. And

21 when someone gives -- if someone from Columbus

22 were to call and say, "I'm giving to the

15 THE WITNESSi It's an underwritang

21 CH ISF JUDGE SLEDGEi You are

22 listening to d. fferent noncosimercial stations

16 spot similar to commercial. we'e not allowed

to sell products. we'e not allo~ed to say,

18 "Go down to Harry's Automotive and get 4 tires
19 for 650." We're not. allowed to do that.
20 We'e justiallowed to--
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than I listen to.

(Laughter.)

THE WITNESS: Well, some

noncommercial stations don'c understand the

rules like they should I guess would be a way

to put it. We basically state that -- go down

to aur -- we don't say, "Go down to." We say,

"This automor.ive store is blessed to have the

1 And those -- these two are the backbone of our

2 f nancial support.

Friendship circle members are

those who sponsor the ministry at 320 a month,

5 a total for 5260 a year. so if they wanted to

6 send us a lump check for 6260, that would make

7 them a friendsnip circle member but basically

6 520 a month.

21

resources to give to CDR Radio Network. And

we appreciate them. Their phone number is,"
and then we give the 800 number or "Their Web

site is ~"

But that's basically all that we

can do in that underwriting spot, is say who

they are, that they'e supporting the

ministry, .and that "You can contact them" and

a phone number, give them the cone.race

information basically, the phone number or the

Web site.
The broadcast entity is a

30-minute program basically. And they are

outside of our listening area, a lot of them,

The other level would be someone

10 who supporrs the ministry at a collar a day.

11 So that's rougnly 830 a month. So those 20

12 and 30-dollar a month levels are a large

13 portion of our income.

Q And how does CDR solicit
15 donationsr

16 A The two major ways that we solicit
17 donations are through the In Gathering, a time

18 in the year in October where we set aside

19 three days to really talk about our need, that

20 we are a noncommercial station, that we'e
21 community-supported, and that you are

22 sponsoring your community station when you

37 7/21/2008 6.'25 PM 39
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but they aze national organizations that we 1 give to the ministry.

have asked to come on the air, And we have

asked if we could use their content to fill
our time on the air for that 30 rcinutes. As

a thank you for us picking them, they sponsor

that 30 minutes of time. Nat every

broadcaster does that. Some of them do but

not all of them.

So In Gathering in October is very

3 important for us, We set aside the whole

6 month to state the need. But it's that -- I

5 believe it's the 17th, 18th, and 19th of this

6 year where we have 3 days of very intensive

7 letting rhe communities know that we have this

8 need.

15

So it is similar to an

underwri.ter, but it is a different
relationship.

CHIEF JUDGE SLEDGE: They provide

the programming?

THE WITNESS: They do provide the

programming. That's correct.

CHIEF JUDGE SLEDGEr Thank you.

BY NS. ABLI/rr

Q Nr. Johnson, can you tell us what

the averaae size of a listener donation isr
A We have twa categories that we

really push during our time of In Gathering.

In the past. we have taken aur

17 The second time of rhe year would

18 be our Finishing Well campaign. It's the

19 month of June, the end of our fiscal year.

20 And for that month, we basically say, "This is

21 our need. If yau would like to help us meet

10 broadcasting o f the air. Our broadcast

11 partners have agreed to that. And we have

12 pulled all broadcasting and gust discussed our

13 need for that three-day period from 6r00 in

14 the morning until 6r00 at night. We'e in

15 di.scussion if we should do that this year or

16 not, but we have done that in the past.

The first is what we call a friendship cizcle. 22 this need, please do contact us. If you can
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1 aive a special qift, thon we have many

2 friendship circle members who have given their.

3 240." But they'l say, you know, "We know

there's this extra need. We'l give an extra

5 5100 maybe" or something. That happens.

But that Fin shing Well campaign

7 is a time for people to realize, "Oh, I said

8 I would give. Now I really do need to give

9 because their fiscal year is ending."

10 Finishing Wall we do not have~ a

11 concentrated three-day period. It's just~ a

12

13

15

16

17

time where wo send out a letter and let people

know we will have spots. preproduced spot~s,

that were on 30-second spots that will sary thh

need or our on-air hosts, who are actuall'y

live and on air, like I do with Horning

praise. we'l talk about it and say we hhve

a need,

19 This year for the first year we

20

21

22

sent our. segmented letters so each communiry

knew exactly how such they needed. So like
Ja kaon, Ohio, which is a smaller community,

7/21/2008 6.25 PM 41

8/1/2006 Johnson, Eric (Open Session)

I they needed -- I don'r. remember the numbeks,

2 but it was something like 85,000. And so we

3 specified in that letter, "Your community

needs to support the star.ion. And our goal is
SS,DOO. If you would like to help us reach

6 that goal, you can do that." we did a

7 different letter for Columbus and

8 Dayton-Springfielri so everybody knew what the

9 need would be.

10 we also send out a newsletters

11 basically quarterly, sometimes three a yehr

12 depending on if our staff has time to produce~

13 it, but basically four times a year, we'6.

14 have a newsletter called Family Line that.'5

would go out and make mention. We send them

16 out, four letters, outside of Family rinel fou*

17 letters, a year that would tell a listenek

18 about our financial needs.

19 Q And in terms of programming ahd

20 sources af funding, how representative is CDR

21 of other noncommercial religious stat&onsB

22 A I believe funding-wise, most
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might be going to work Ln Columbus, work in a

tall building. and have a -- some buildsng,

have a difficult time receiving our signal.

So they'l listen whale they'e in their
workpLace, get a better signal basically than

what they can get from rheir on-air signal.

The other connection would be

II:

since we'e connected with the unsversity, we

have alumni who listen. They love to hear

chapel, what xs happening with the srudents

and the faculty and things like that. It'
all parr. of the chapel broadcast.

So we have alumni that listen. we

have parent.e of alumni or parents of students

who want to keep track of what is going on at
the university. It's a good way for them to

do it.
So even those we found that are

outside of our footprint, our broadcast

footprint, even those that are outside, to a

large portion, they still have a connection

with the unrvcrsrty in one way or another.

7/21/2006 6:27 PM 70
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Q /rnd what is your basis for saying

that lots of the listeners outside your

listening area have some sort of connectton

with the university2

/I It would come from those who

contact us. We have heard from missionaries

saying, "My daughter is on the basketball

team. I'm so happy you'e broadcasting that
game."

We hear from alumni, "Thank you

for broadcast ng the chapel broadcast. It'
great to know what's going on." They might

just lcg on once a week or once a month, but

they still want to have that connection with

the unaversity that they were a part of for

four years of their life.
CKIEP JUDGE SLEDGEr When you say

"broadcasting," are you referrang to

webcasting7

THE WITNESS: Yes, sir. Sorry.

BY MS. ABLINr

I
Q Mr. Johnson, do you have any
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1 are going to pay for streaming per year, It
2 becomes very difficult for us to budget uhles/r

3 we cap our listeners at a certain level. We

don't know where to budget the listening
5 level.

10 Q Now, if you could please take a

11 look at paragraph 30 of your state&rent, about

12 six lines down there, just to clarify the

13 record, I see here chat you have stated, "If

14 we reached our 2,000 )istener capacity on a

15 consistenc basis, we would risk paying over

16 45,000 in royalties every year.

17 Now, you testified earlier thee

18 it's actually a 1,000 listener capacity,

19 correct'?

20 A That's correct. So, again, that
21 would be 1,000. we would have co cut the'exf
22 number. the 45.000, in half. And also the

So if it just keeps increasrng

7 with each listener, we have a very difficult
8 time knowirg what we will need to pay per'eaf
9 for our streaming.

1 ref erfzng ~to 6/I agr&ccmerlt tt&at was negotiated

2 under'he ISma)( Webcasthrs Settlhment Act?

3 A Thit's correct.

Q Are the fees that you pay under

5 that alternatr re agreement, without c/etting

6 inro che specifics cf tice fees here, higher

7 than *r ldwer fhan Ithese noncommercial

8 statutory rates?

10

A Th&ry are lower than.

Q And can you tell me how che

11 NRBNMLc in your capacity as a board reembec on

12 the N//BNMLC ulcimacely decided to accept chose:

13 rates &'

We had options. We had optioros of

22 Q Do you believe that I:he rates of

15 telling everybody to stop streaming. we had

16 options of payi.ng the hr&gher rare. And

17 bssical)y with a gun to our head„ we were to)el

18 you could accepc these rates or try the other

19 two options. rAnd we decided chat this was the

20 best option at thar. time to go with the rate

21 that was agree&i upon.
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1 footnote, footnote number 5, that s incorrect

2 also. It would be 1,000 listeners. And we

3 would need to cut the next number in half

also.

5 Q Now, does CDR actually pay for its
6 streaming under the noncommercial statutory

7 rata?

we do noc.

Q Are you aware of any noncommercial

10 broadcasters chat pay under the statucory

11 raLe'

12

13

A I am not aware of any.

Q Under what licenses do you pay for

14 streaming?

15 A We pay under a special agreement

16 with the -- there was a special agreemenC that
17 noncommercial — - I'm sorry -- NRB Music

18 Licensing Committee made the agreement with

19 SoundSxchange. And also ocher noncommercial

20 s ations chat aren't affiliated with NpR reads

21 an agreement with SoundSxchange.

22 Q And, )usr. so it's clear, are you
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percentage would be. So our 50/50 mix would

make our payment 8150. If a station was

60/40, it wauld be 8160.

Q And then, frnally, just a couple

of questions on recordkeeping.

JUDGB WISNIBWSKI: Before we get

there--
NS. ABLINr Yee'I

JUDGB WISNIBWSKI: -- just to
clarify your proposal an my mind, you

mentioned that up to two side channels would

be encompassed in the first feet The side
channel that you have, for example, at your

radio station, I take rt that has drfferent

programming than your simulcast'I

TNB WITNRSSr Our side channel has

most of the time the same broadcast as what is
happening on our normal stream. And we use

our side channel for special features, like
sporting events and broadcasr.ing of special

conferences or if a special speaker comes onto

campus that we are not going to broadcast over

/21/2008 5:28 PM/ 151
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the -- with our over-the-air signal or ou-

live stream. that will go on our side channel.

That'8 the way we use our stream.

Other stations use that side channel to have

another format. If they have a music forsmt,

they might have a teaching/preaching stream.

If they have a music format that is on more of

a contemporary side, they might have a more

tradktional sade channel.

So each station rs different rn

how they treat their side channels.

JUDGB NISEI SWSKI i Thank you.

BY NS. ABLIN&

Q And, then. Nr. Johnson, we'e
15 almost through here, just a couple of

questions on recordkeeping. Is it your

understanding that recordkeeping issues are a

18 part of this proceeding?

A No, they are not a part of the

proceeding.

Q And could you, then, just very

brrefly explarn from sort of the

,I
//21/2008 5:28 PM
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A That would be correct.

Q And thar. would include if each of

3 those simulcasts could have an additional 2

all-music srations for that total of $500 far
5 all 5. Is that right.?

A That's correct. And the reason

7 that we have done thar. is because we realise
8 that, one, for the simulcast, we know that if
9 a station were to do thar., the promotional

1D value would be a lot less. They don't have

11 the initial push for these simulcast stations.
12 I would think thar. their
13 over-the-air signal would have -- there

Ie wouldn't be the -- most side channels are an

15 added-value bonus to a small segment of

16 listeners. So that side channel would be a

17 smaller portion. So, again, it's added value

18 to rhe listener.
19 we thought it would not be -- that
20 would be the side channels. And we think that
21 the other srarions on that five level would be

22 -- it's a -- because we have a -- because

7/21/20DB 6:29 PM
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I there is a group of stations, we'e working

2 with those listeners who are not at such a

3 large level, we bclicve, and some of the other

stations have a passibility. So that's why we

5 have done it.
Q And under your pzoposed rate, a

7 talk/news format station would pay $100 per

8 year for a single simulcast with 2 associated

9 side channels. Is that right'?

10 A A station that was not

11 music-intensive playing preaching, teachirg,
12 or talk news would pay $ 100. That's correct.
13 Q And so if, for example, rhere weze

Is a station that broadcast ovez the air, as you

15 said, a religious teaching network that was

16 nor, music-intensive, that station would psy

17 $100 for its simulcasts. Is that right?

18 Por its simulcasts af its
19 broadcast signal.
2D Q Right. And then if that news/talk'1

station had 2 side char.nels that were all
22 music, music 21 hours a day on each of the
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to your testimony that demonstrated that CDR

was representatave of other noncommercial

stations on any of those doctrines, di d you?

A I do not believe I did.

Q And you didn't review any

documenr.s regarding other stations'perations
in ccming to your opinion that cDR was

representative?
A Well, I believe we'e

representative because we all basically hold

to the same missaon that we want to be

community-supported min/striae. And the

stream is an added bonus to that broadcast

ministry.

R:
18

Q And in paragraph 20 of your

testimony, you said that "Wo one I'm aware of

has come up with a way to receive money from

their internet operations to fully cover the

costs of a religious radio internet

simulcast."

21

II

wow, you have underwrrters for

your over-the-air broadcasts. Is that right?

/2?/2008 6:30 PMr 20?

/I/1/2006 Johnson, Er/c (Open Session)

A For over-the-azr broadcast signals

do have underwriters.

Q And you get donations from people

to support your over-the-air broadcasts. Is

that right?
i,ike I stated earlier, I think

it's about a 50/25/25 split. between those who

sponsor us, 50 being the community sponsors,

If
local individuals.

Q And do you ever approach

underwriters and ask them to underwrite your

12 streaming operations?

15

m'8

A We have found that ir. is the

internet sr.ream, amount of people listening
doesn't warrant us asking rhem to do that. We

have not gone to underwrirers and asked them

to do that.
I am not xn the development

of face. I do not know a lot of the workings

of the development office, bur. -- and so I

can'r. tell you what our conversations have

I
been when it comes to why we haven't done that
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P-R-0-C-P"E-D-I-N-G-6

9:.)7 a.n).

CHIPF JUDGE SLEDGE: Good morning.

Wo'l come to order.

Mr. Oxenford?

MR. OXENFORD! Yes, Your Honor.

7 Following our discussion of last night, we

8 talked among the parties. Mr. Rahn has

9 rearranged his schedule to be available here

10 this morning. The parties will hope to get

11 Mr. Rahn, as well as the CBI witnesses, done

12 today, so that we can be on the sci:edule that
13 we proposed to you last week.

CHIEF JUDGE Si EDGE: Good news.

15 Thank you.

16

17

MR. OXENFOPJ): Cat tal/Il'y.
CHIEF JUDGE SLEDGE: All right.,

18 Mr. Rahn, as I understand, you propose to

19 testify, and there have been counsel who have

20 appeareo, but not for you, have appeared for
21 CBI7 IS that

22 MR. RAHN: We are unrelated to
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15

18

location and the server at another, but

because of bandwidth concerns, you might say,

well, if you wanr. to get beyond the unxversity

wall, you need to purchase r.ime from a

commercial vendor.

So those are the models that we

have seen in use toaay. Long ago, when this
was all new, you would find some companies

r.hat were interested in streaming, and they

would pick up the signal over the axr and

rebroadcast ir. with or without the consent of

the college, but I haven't seen that xn the

last few years.

Q Describe for me what KT/IU's

operation is like.
A KTIIU'6 operation is a student-

operated facility. There are some community

volunteers, some staff members. Occasionally,

we have faculty also wanting to get involved,

but it is a student oporarion. All the

managers of KTRU are students.
I'm thexr General Manager, but my

1 three-hour shift, they would be required to

2 play nire tracks from various categorxes

3 within that three hours. Beyond that, it is

totally at their discretion.

Beyond the DJ level, you have

6 various student managers and sub-managers

7 which take care of the daily operarions,

8 whether it be ooking ar. news programming,

9 coordinating special program, meaning special

10 events that the station /eight do live such as

11 broadcasts of a mayoral debate, which we have

12 done. or other special programming of that

13 nature/ production responsibiliries/ pre-

14 produced materials for air; public service

15 announcements; the music department.

16 It is all the standard departments

17 that you would find in a radio aration. So

18 this is an educational experience by getting

19 hands-on on a day-to-day opexation of the

20 statxor.

21 Q Wha actually trains the students to

22 perform all these various dul.ies on air'7
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12

15

primary xesprinsibiliry as General /sanager is
to make sure that they stay wirhin rhe

regulations that apply ro a 50,000-watt radio

station in the seventh largest market.

But the shifts that are done by r.he

srudents are done live in-person handling

native media, meaning the CDs, records, vinyl,

cassettes. They come in and do a shift.
They could be sitting in a chair

very similar to this and say, "Okay, I wonder

what I'm goina to play next," and look over in

the rack over haze, pull out a CD, drop it xn

the CD player, close it, and when the previous

song ends, hit Play. That is the very basic

on-air operation of the station.
There are no what in the industry

we call playli sr.s or sheets of musxc relling
the DJs what to play at what time. It is very

what is commonly-refezred to as freefotm.

There are some loose guidelines that the DJs

need to follow in rerms cf what to play.

A Ir. is a combination of myself and

2 the students, and we also have another part-

3 time employee wha is ai. engineer, who will get

involved in some of the more technical areas

5 in terms of operar.ing the transmitter and

6 things like that.
Bur. it xs primarily a co-venrure

8 berween myself and rhe studenrs, I work wxrh

9 students from when they walk xn the daox

10 saying, "I wanr. ro be a DJ, bur. have never

11 been xnto a radio sr.udio," taking them through

12 the instruction of what the basic regulations

13 are, what you can and can't say on the air,
what a lattezy is and how rhat might be

15 problematic with certain star.c laws and

16 federal regular.iona, up to how to operate the

17 console.

As they stay on at the station,
19 they learn more, gaxn more knowledge, and chen

20 become a manage . I work with managers ta

21 further refine the training process.

Basically, if somebody is doing a 22 Q Now you have descr bed k nd of a
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1 range of different kind of stations within the

2 membership of the CBI . How would you

3 characterize KTRU FM as among or in comparison

to other members of CBI?

A In many respects, I consider KTRU

6 to be very fortunate in that it has a lot of

7 resources that a lot of other stations don'.
8 As I mentioned before, it's a 50,000-war.t

9 radio station in the seventh largest market in

10 the country, that is, both in terms of market

11 placement and signal coverage area. that is

12 almosr. unique. There are very few that have

13 that type of facility in that type of market.

1 another stream that, we are i/oat irg for the

2 athletic cleparrment. on campus. Sc that when

3 they don''robdcaet some of: their eirenrs on

4 KTFV, they hav another out).et for those

5 even-4. So wel havd another sr.ream that is an

6 athletxc stream, but when it. is not being used

7 by at/ileri,'cs, Qe also put the KTRU programming

8 an there, so it is not an empty stre;ui.
Bu , I'm sorry, to answer your

lo quest..ion, w th the exception of the arhletics,
11 it is'a si'mulcast.'2

'Q 'hat iz the'endral level of

13 listenership t/x the webcasts for KTRU?

14 It is well-funded. It is one of, A We.ll, we computed th. average for
15

16

17

18

19

20

21

?2

I wOuld say, roughly, 15 to 20 percent that
have an employee whose responsibilities
include the radio station. So I would say it
is one of the more technologically-advanced

and well-resourced sr.ations.

Q What is the typical budget, ilf

there xs such a thing, for a CBI station'
A We haven't done formal surveys, but

15 2004 as 8.6 on aver'age connections or

16 listeners. There is some variance in the tern&

17 there, but you can say tl.at, on average, in

18 2004 8.6 cbnnei".zion's you would '.ind throughout

19 the day on a month -- oirer a month, at any

20 given time, you would f:ind 8.6 on average.

You would find that, looking at tl.e

22 programming that was done, that that xs
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if I remember correctly from my written

10

12

13

A Yes, it would be.

Q Nhen did KTRU FM begin streami'ng?

A November of 1998.

Q Is it a simulcast or is it
14 different from the over-the-air signal?

2 testimony, we have scen that IBS, another

participant to this proceeding, has testified
4 that the typical budget is about 69,000. From

5 my experiences, I don't have any reason to

6 suggest rhar. that would be an incorrect

figure.

8 Q So that 89,000 would be consistent
9 with your experience?

1 actually a little bit high when you are

2 looking at the issue of the sr.atutory license

and th'e royalt'es bi cauze a lot Of tha

programming that we do that garners the

5 hx.ghest amount of I:isterership are th

6 at.hletic eirents.

7 For example, in,'?005, the Rice

8 baseball team vedas 1/i the'ollege 'worlil series.
9 They were again this year, but this xs the

10 observation that I lieve writ//en down. We

ll looked at the servers during that event, anc

12 we saw that there were 4,000 connections to
13 that streaai at that time.

When we take a look at anything

15 A It xs a siirulcast. We simulcast;

16 as I said earlier, we starred in November of

17 1998 and we sr.arced with Real Networks. Then

18 we added Windows Media, so t.hat people who

19 didn't have access to Real Ner.works, or i t
20 might be more universally ava labia to the

21 people listening on the intcrner..

15 that we have seen on the music programming

16 side, i/ baden'tl seei( any'chin() approaching 100

17 simultaneous connect.iona.

18 Bur to answer your question, 8.6

Q What about for the FM operation?

19 the average, wiri the hiqhest. draw by far the

20 athletic events.

22 And in the process, we also added 22 What is the level of listenership for your FM

7/21/2008 6:36 PM 136 7/21/2008 8:36 PM (38



8/2/2008 Rshn, David; Robedee, WIISam; Mgler, Jee (open)

station'

A The most recent Arbitron dare that
we have. which gives a sense of the site of
the audience, detersdned that chere wss an

average quarter-hour, AQH, of 300 lieceners tc
the station.

0 Three hundred listeners?
A Correct.

0 I believe you mentioned that the

disc jockeys were turning around and putting
on CDs or vinyl or cassettee. Do you actually
make copies of the sound recordings to the

servers at KTRU7

A No, we do not.

0 Do the disc Jockeys keep a log of

what they play at KTRU'I

A Xee, they do. lrhen I first arrived
there, they did what most college radio
stations do in terms of logging. Their music

played, and then paper would be how they

logged.

Sut we had a community volunteer
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who has a strong background. has worked

commercially with some software

professionally, that worked with the student

music director and said, "There's a better way

of tracking what you'e doing and reporting
this music to the trade industry. I can

develop a software application for you where

15

18

they can type it in and then it will go

through and say, okay, we'e played this group

so many times this week.'o

at this current time, the way

the student DJe track the music is, after they

grabbed the CD or record or cassette off the
shelf and played it in whatever appliance they
are going to use to play it back, they will
rhen rake the cover to char., turn to the

computer, and type in and populate the fields.
That will include the artist, the song, and

the album, and the record label.
0 I'm sorry, you maybe explained

this, bur what is rhe purpose for which the

disc jockeys are entering that information

1/2008 6:98 PM 140
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should pay, and raised that to $ 175.

MR. SETH GREENSTEIN: Your Honor,

I understand that this is normally the time

when the Beard takes its break. However, I

have exactly ane more question co ask.

CHIEP JUDGE SLEDGE: Please

proceed.

MR. SETH GREENSTEIN: Thank you,

Your Honor.

BY MR. GREENSTEIN:

1 with a maximum of 10 stations. There are no

2 format requirements. Basically, whse BMI does

3 is they will send you a pad of paper wich the

form on it. where you can write in what you

5 have dane. And they typically only ask for

6 four days.

7 Q Thank you, Mr. Robedee.

8 MR. SETH GREENSTEIN: Your Honor,

9 at this time, I have no further questions for
10 the witness.

15

Q Mr. Robedee, how, if at all. was

your proposal for the $ 175 flat fee for the

cBI member stations ac'fected by considerations
of cransactional costs for the CBI member

stations chemselves relating to recordkeeping

12

13

CHIEF JUDGE SLEDGE: Thank you.

We will recess until cwo o'lock.
(whereupon, the foregoing matcer

In went off the record at 12:35 p,m. for lunch

15 and went back on the record at 2:06 p.m.i

procedures under the statucory license2

A Well, I made it clear in my written
16

17 We'l come to order.

CHIEF JUDGE SLEDGB: Thank you.

18 testimony that a fee at that level, while we 18 Any questions by any of the other
believe it to be a lie/le bit high, wauld be

fair, considering the willing buyer/willing
seller standard, but that anything above and

19 Services of Mr. Robedee?

20

21 some questions.

MS. BROWN: 1'es, Your Honor, I have

beyond the recordkeeping as now exists in 22 CHIEP JUDGE SLEDGE: Ms. Bt own, all
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Section 118 would make the value of that I right.
license drop dramatically, because if the

stat on has to go out and expend extraordinary

effort to comply with the recordkeeping,

notice of use, and the format. of zeporcs

requiremoncs, which we have commented an

extensively in the parallel proceeding, that

Mr. Robedee, if you'l return to

3 the stand, and I remind you you'e st.ill under

oath.

5 CROSS EXAMINATION

6 BY MS. BROWN:

7 Q Goad afternoon, Mr. Robedee.

the value drops immensely, to the point of A Gooa afcernoon.

12

15

16

becoming worthless because of the stations not

being able co comply with t.he requiremencs.

Q Now you mentioned in there
reporting requirements under Section 118.

A Yes.

Q What are those reporting
requirements for the CBI member stat.iona

currently?

Without -- actually, I think I do

have the exact language here. Nc, I'm sorry,
I don'. have the exact language here.

But, essentially, ASCAp, BEsAC, and

BMI are allowed to ask stations for reports of

15

16

A Yes.

Q Okay. You said thee part of che

17 reason that you rejected that option is
18 because the stat.iona l.hat you'epresent are

19 noc profit-driven. Can you describe whac you

20 mean by that7

21 A I can. The stations are primarily

9 Q I'm Kris Brown, and I 'm

10 repzesenti ng National Public Radio in this
11 proceeding.

In your cestimony, you talked about

13 the pezcentage-of-rovonue option that you

le considered. Do yau remert/oer chat'?

use foz a one-week period of time each year 22 operated foz the educational benefit of ics
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15

Q So your teotrmony is that an abovs-

average station among all the collage stations
rn America in terms of listenershrp on its
webcaating gets listenership of somewhere

substantially lese than 8 listeners at a true?
A I don't know if I would categorise

it as substantially less. I mean you can't go

down much fram 8.6.

well, how much less would you say

it is? You'e never done a calculation based

on the ratings that you got for the Rice

University athletic events and tried to fagure

ouc whar. the average would be if you left
those out?

A I'm sorry, what ratings'I

Q Didn't you say in your testimony,

Mr. Robedoe, that the reason the 8.6 is vastly
inflated is because there ara much larger
audiences, like 4,000 people lrstening to the

basketball games?

A Now the specific example I used in
my testamony was in reference to a College

1 Q Did you ever consider the

2 possibilrty chat 60 percent of rhe cSI

3 memborshrp don't think it's worth all the

trouble to start webcastrng to get a

5 listenership at chat level?
A I guess that would depend on whar.

7 you mean by the trouble. The technrcal aspect

8 0! webcasting is not rocket science. To put

9 out a stream, it's easily done. It's the fees

10 and the recordkeeping that, from my

11 experience, have prohibited them from

12 webcasting.

13 Q Well, In addition to rhe fees.

14 there's a great deal of other expenses, aren'

15 rhere, that go into puttrng a stream an the

16 web'I

17 A )n my experiences in talking to Csl

18 sembers, the expenses sre not all that green,

19 no.

Q what would you say are the average

21 expenses for a college station to go start
22 webcasting, leav ng aside the SoundSxchange
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world Series game, and that was specifrc to
the webcast. That was a parsing of the server
logs. You may say, "ratings." That's not the

term I would use.

Q I'm sorry. What was the term you

would use?

A I would say that it was the

aggregate cuning hour.

Q Okay. So my question was, have you

ever done a calculation of aggrega e tuning
hours for music servrce on your station,
separating out the much large" audience that
you got for the college baseball, and

presumably for other athletrc events as well,

18

right?

A

Q

less than

No, I have not.

Okay. In any event, it's somewhere

8.6 listeners at a trme?

A

Q

statron?

Yes ~

And that's an above-average

Yes.

/21/2008 6:37 PM
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A Yes.

Q You don't have any knowledge abou.

3 how difficult it would be techno)ogicall3/ to
6 sec up a system that does that, do you?

I don'c have any specific firsthand
6 knowledge. Based on my experiences with 'tations,none of them have developed such a

8 system.

10

Q You have

A Based on my experiences wit).

11 educational stations, none of them have

12 developed such a sysr.em.

13 Q None of chem have done that, but

16 you know, don'r. you, thar. Che commercial

15 stations do

16

17 Q

it, webcast

No, I don't know that.
You don't know that they don't do

18 it, though? You just don't have any

19 knowledge?

20 A

21 Q

I don'r. have thee knowledge.

Okay. Now just so it's clear, the

22 keeping of logs of songs is not something thai
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is unusual about RTRU? Lots of other stat/.ons

2 do the same thing, don't they?

3 A - Lots of them do, yes.

Q And some of them do it your way,

5 which is it's in the compucer, and some of

6 them do it on paper, r ght?

A Correct.

Q Do you know of any scations that
9 don't attempt to keep a log of songs?

10 A I could noc identify for you, 'bur.'1
I have had conversations with stacions that do

12 not keep logs.

13

15

17

18

19

20

Q Now are you aware of any stations
that do it in such a way thar. it's automat;ic/

the computer keeps the log ra her than the

scudents?

A There are some stacions that co

that, yes.

Q And those are college stations?
A There are some college sr.ations

21 that do chat, yes.

22 Q Okay. Is there any reason why KTRU
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Q There has to be some way it gets in

there for them to be broadcascing in

compliance with DMCA?

A Yes.

Q And you'e noc here tellang the

Board that you think that partrcular
requirement is too onerous for college
scacions to comply wirh?

A For some stations, chey have not

figured ouc a means of doing it. I don't know

that it is something that I would categorise
as roo onerous.

Q What do you mean they haven'c

figured ouc a means to do it?
A They are still working on pen and

paper. They'e not -- studenc volunteer

operations; they'e not into writing computer

code, and chey haven't figured out the means

of doing ic,
For example, we enter it in one

21 computer at KTRU, and there is a scudent co

develop codes to take chat information from
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the one computer to another compute~ and puc

3t OnCo the web server to bring it up. We are

fortunate to have a volunteer who is able to

help us become compliant wrth che regulations
as we understood chem.

Q Now my final area I am goino to ask

you about, Mr. Robedee, is how you calculated

the model thac you describe in your direct
test mony that came up with a f3gure. I

believe it was 661.31 is rhe value of the

music plus 585 for rhe transaction cost, Is

thac a fair summary of what ycur conclusions

were?

A If that's what I have wrrtcen, I

15 would say it was a fair summary.

18

Q Well, can ycu look and check,

please?

A I 'm sorry, which paragraph are you

referring to?

Q I'm asking you what the conclusions

of your model were. The figures I was

,I
referring r.o appear, I think, in paragraphs 90
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1 parr.icipation by students from thraughout the

2 University because it is part of the overall

3 University experience for our students, w'

6 believe.

1 including a federal grant. The sr.ation has

2 six f(ill-dime 'amplr(yeas, a number of part-time
3 employees, as well as a number of corvnunity

volunteers.

Q Does KXUL have a broadcast license?
A Yes, we do.

Q When did it receive its first'
broaricasr. license'

A My predecessars worked for a bong'0

while to obtain the license, but the station
11 first signed on the air in the spring of 1973.

8

10

Q Does KXUL share any staffing or

funding with KEDM?

A The two operations botwer/n KEDM and

KXUI are entirely ,eparate.

Q Focusing back on your station,
KXUL, has any independent third party ever

assessed t'hat stati'on?
12 Q What are KXUL's broadcasting hours? 12 A Yes, they have.

13 A We operate 365 days out of the

le year, 26 hours each day.

15 Q How is XKUL staffed'

16 A I am part time involved wirh the

17 station. We do have a number of paid student

18 manager positions, but the bulk of the staff
19 is comprised of volunteers.

13

15

16

17

18

19

Q Ani what was the result of that

assessment?

A Besides the institutional
accreditarJion,'our 'depa/rtment has been

accredited by rhe Accrediting co/incil for

Educat on in Dv&urnalism and Mass

Commurmcation, ACEJMC.

20 Q What are the sources of KXUL's 20 As part of that, they assessed that
21 funding'

22 A Our funding is exclusively through

21

22

r.he depart.ment overall had a very strong

commitmer.r.'o iitudeht media, and in
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1 a self-assessed fee, as voted on by the

2 undergraduate student body.

Q Are there any other non-commercial

1 particrlar, they characterised KXUL as being

2 an outstanding student radio sr.ation.

Q Whar. is the mission of educational
8 college media enr.ities or radio star.iona, 1

5 should say, affiliated with ULM?

A Yes. we actually have two racti o

7 stations at ULM. Their mrissions are very much

8 different. We have KKUL and our second ard

9 newer radio station is KEDM, which is in the

10 traditional public radio model.

a st:ations l.ike XXUL?

A That'e one af the areas where you

10 You can have some sort of an effort

6 will see a range bel.ween all of educational

7 star.iohs, bur. t/ven thour/h 1t'is a range, chere

8 is a common element. 1t all is getting back

9 to educations.

Again, their missions are radically
12 different. Where KXUL is more internally-
13 focused in terms of the student experience,

le KEDM follows the tradition of most public

15 radio stations, as the service is an outreach

16 to the overall community.

17

18

Q How is KEDM funded?

A KEDM is funded by a variety of

19 sources, as is typical of public broadcasting
20 stations, including some direct contributions
21 from the institution itself, including

22 contributions from the listener members, and

11 toward direct educai'.ion. ln our case,, we da

12 r.ry to prepare students for 1i'uture careers in

13 broadcasting, and so it has a direcr.

le vocational influenco in that regard.

15 Bur as 1 have al .eady alluded to,

16 we have a more general educat.ional sensa in

17 many cases in the liberal arts tradition ir.

18 making well-rounded people, giving tham new

19 experiences perhaps, working with other

20 students outsic the classroom environment, in

21 terms of managing students, exposing them to

22 new ideas, new concepts. Particularly as a
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regional university wi h a loc. of firsc-
generation students, it is important for us r.o

expose them to new cultural elements, and so

CorCh.

That's where even the programming

of the scation can be enucational co che

participants n a very, very general sense.

1 would say that represents the range of

stations to one extent, bur., again, the common

theme there is that ic all involves education

in one sense or another.

Q Based on your experience, how does

this differ from the mission, as you

understand it, of commercial stations and even

15 some ocher non-commercial star.iona?

A This is one of the elements that I

quite often deal with my students when 1'm

18 talking about this sort. of an issue. wo

always ask, wha" is the product of commercial

broadcasting. And rhe product acrually is its
audience.i'o quite a bic, of what a commercial
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radio sr.ac.ion is geared toward is building the

size of an audience, so it has something to
sell co potential advercisers.

ln rhe ease of edueac.ional radio,

we are non-commercial, So we are noc. geared

toward necessarily large audiences,

particularly in ecucacional radio. What we

are geared toward is the experience of the

staff, combined with c.rying c.o provide,

hopefully, some service ro an audience.

But on non-commercial radio, the

12 audience is nor. necessarily the end target,
che end goal in all cases. Somecimes what we

do is at the sacrifice in che size of our

15 audience in the process.

Q Are there also differences with the

other non-commercial entities like KED/4, for
18 example?

A Absolutely. KED/4 has, in a way, an

educational mission, but even ics educational

mission is more geared toward the audience,

where in our case we are geared toward a
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I webcasting?

A What we pay for our webcastinq,

Q Do you use software to do that?

2 we do.

3 generally, the only direcr. expenses that ive

4 have had is a minimal amount in terms of the

5 equipmenr. r.hat we use. /4ast of the equipment

6 that we have used has been adapted -- it is
7 cast-off equipment, obsolete from other

8 purposes ~

One of tho aspects that I'm

10 involved with in that particular case is that

11 I build the computers from scratch as one of

12 the ways of saving money in the process.

The software that we use to enable

our wobcast is all either shareware or

15 academic versions. So our costs are extremely

16 low.

3

10

12

13

15

16

'Q 'nd wha created this software?

A I did.

Q For your statior., for KXVL, when

you use this software, what does it show in

terms af number oF connections?

A Po:r the preparation of my testimony

far this, I analy ed our records for the

calendar year 2004, which was che most recent

complete calendar year that I had dat:a

available to me. The averatle aggregate tuning

hours across the entire calendar year showed

an average of 2.94 listener
i Q i

Somewhat

does Chat mean to a

layperson?

17 Our major cost of broadcasting has It means, at an average I'.ime, we

18 been the royalties. 18 would have fewer than three listeners.

19 Q Whar. does KXUL webcast?

One hundred percent af our webcast

19

20

To your webcast?

Throughout the course of the day,

21 is simulcast over-the-air programmirg. 21 throughout the entire y ar.

22 Q So just to make sure I unaerstand, 22 Q Haw does that ccmpars to commercial
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1 so what I would hear over the webcast is I

2 identical to what I would hoar

A Exactly.

Q -- on the radio station?

A Ycs. There are no differences

6 between the webcasts and our over-the-air

7 progzaslllling,

Q Is it possible for educational

9 stations like KXUL to measure the listene'rshi(/

10 of their webcasr.s?

12

A No.

Q Is it possible to measure anything

13 chat is a proxy for or related to the

14 listenership?

15 A what we can measure is the number

21

22

Q But you can cneasure connections?

A We can measure connections.

16 cf client computers that are connected ta our

17 streams that may or may not represent

18 listenership. In many cases, I think there is

19 very strong indications char. connections are

20 not equal to listenership.

8

9

10

12

13

15

16

17

18

v 9

20

21

22

stations?
A I don't hav specific numbers for

commercial sta'cion ., but my impression is that

it is extremely minuscule by comparison.

Q I your sense chat those commercial

stations are in the hundreds or you just have

no idea7

At the very least, in the hundred..

In many cases, in some cases, in the

thousands.

Q Thousands? How does that. rumber,

the 2.994, compare to other educational

stations?

A Br.cause, of the fact rhat I have

communicated with quire a few other v/ebcast

educational stations, I have quite a sense.

Wot all statians are able to measure as wall

as we are in terms of what their audience

mighti be, ~as limited asi our iabilities are .

Bui those that have been nblo to

determine. through a variety of means, they

tend to be som ~here in the low doub)e digits,
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position where the royalty comes close to or

exceeds 100 percent -- would came close to or

would exceed 100 percent of revenues in most

cases.

Q Wow, how is it that small

cossmrcial webcasters have stayed in business

with that statutory rater

A When the Librarian's decision was

announced subsequent to the previous CARP tt
looked as if it would drrve all small

webcastsrs out of business and would drive all
broadcasters out of the idea of offering their

screens on the web so there was kind of a

grassroots effort among webcasters and

listeners that led ro the Small webcaster

Settlement Act rn which there is a percentage

of revenues option became available to small

16 webcasters.

21

Q What is your royalty proposal for

the years 2006 through 20102

A We have proposed a royalty rate of

ftve percent of revenues.
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1 and their abilzty to Sell merchandise like T-

shirts. The promotion of contests -- of '

concerts, rather, would have a positive ibpact

on future album sales. When a band appeats ir(

5 concert Chicago record sales go up.

There are lots of benefits to'he'wnersof sound recordings that don't accrue

8 to the -- there are additzonai prowzitzonai

9 benefits for the ownersnip of the sound

10 recording copyright than there are tothe'1

composition copyright.

O Mr. Wanson, is there -- what ie

13 che zmportance of setting the rate as a

percentage of revenue as opposed to a metric

15 based on usage of sound recozdzngss

16 A Well, fzrat, it Seems impOrtant tc
17 me to note that this is not an established

10 industry. This is a nascent industry where we

19 are not -- our zevenues are low today on a pez

20 Izstener hour baszs, for example, but they

al will be higher in the Eutuze once an ad mhrkei/

22 develops for internet radio.

rnga000 040 PM 40 '/6/2006
Hansen, Kurt (Open Session)

Once, for exemple, video getaway

2 advertisers realise that they can run video

3 ads in front of audio content this will be 6

4 lucrative buszness. Rzght now it Isn'. For

5 a nascent industry a percentage of royalty

6 makes sense. It means that as the zndustry

develops and becomes healthy, all parties'will'

benefit Including the copyrzght owners.

Without that, if there zs not'a

10 percentage of -- zf it were a straight per

11 performance rOyalty similar to the ona

12 determined by the last CARP, that sets a

13 barrier to entry that almost no entrepreneurs

14 will be able to enter the field, chat there

15 would be -- it's like a barrier to entry that

16 ensures that only a small number of extremely

17 well-funded operations for whom probably

18 internet radio is )ust a subsidzazy venture

19 affazzs would be the only webcaster.

If webcasters had to pay royalty
21 rates at the statutory rate. I don't think

aa there could be any start-ups of consequence.
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passionate about, is it's a fun way to learn.

And educators tell us chat the best way to

learn is while you'e having fun.

0 Do some of these stations sell
advertising?

1 A Yes.

0 And, subject to your

3 qualification, -- we can't generalise without

4 exception -- what are the financial parameters

5 that these stations operate under?

Yes.

Q what percentage would you say?

A Maybe five percent.

0 So 95 percent do not'?

A Correct.

Q And as to the five percent, then,

what purposes does this adverr.ising serve?

A Nell, it's a very valuable

educational tool because the business school

and the uni versi ty cextainly wants to teach

its people marketing and invoicing and

contracting and diEferent skills. And the

selling the commercials is a good way to do

that.

0 What about the programming of

these stations? Is xr. confined to recorded

music?

A Nell, they cerrainly range fram

7 5250 per year per station up to maybe

8 $ 100,000. In therr. I would say an average is

9 around 9,000 pcr year per station.

10 Q And over the years, have you

11 noticed any trend up or down or

A No, nO. It's been pretty static

13 for the last 10 or 20 years. Education has

14 had hard times in financing and has nor.

15 increased, by and large, the budgets of the

16 stations.
17 0 Over the pat 40 year's or so, have

20

21

A Yes.

Q And what can you tell us about

22 station staEfs?

18 you acquired information about the staEfing of

19 those member stations?
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A Oh, absolur.ely not. The major

listenership is probably sports broadcasting.

0 And is there a ccnnection there

with the non-recorded music?

A Absolutely. Most of college radio

stations have a good relationship with local

artists and local bands. They quite often

perform right in rhe srudio, demonstrate their

work, and build their audience.

0 And are all of the IBS merrbers

A Well, of IBS members, the vast

9 their participation to academ c credit?

10 A Very few stations receive academic

2 majority of the staffs are students and maybe

3 in a few cases, under ten percent, with some

4 paid staff or a faculty person designated to

5 look over their behalf, but the vast majority

6 are students. And they range from maybe five

7 students to a couple of hundred on the staff.

Q And what is the relationship to

nonprofit operations?

A Yea.

Q What'a the typical Neb audience of

each of these stations?

A On average, 'ess than f ve

11 credit. Those are primarily ones connected

12 with a maes conmunications school. One comes

13 ro mind. KXUL xn Monroe, Louisiana is

14 certainly one that there is some credit given.

15 But tho vast majority have no credit.

listeners.

Q At any given rime?

Q Are these statian staffs stable or

17 is there some

A At any given time. 18 A No. They'rc anything but stable.

Q Over the past 40 years ax so, have

you had discussions with member stations about

the magniruaes of rheir annual operating

budgets and their sources of funds?

19 They'e constantly changing, even sometimes

20 within the semester, but the average term of

21 someone at a s ation would be a year, two

22 years. And academic pressures or other
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So if, for instance, you'e taking

5 in less than S100 and you want to give 90

6 percent to the copyright holder, that would

7 mean that you have S10 to collect the money

8 and write the checks and to decide who it'
9 goi.iig to go to

10 So a rough estimate would be that

11 would be 65 per station. And so certainly

12 ASCAP and BNI like tO keep it where they lCan

13 process the data for 65 a year.

14 Q Now let's move over into

15 webcasting. And a foundation question, dnderl

1.6 the terms of the Small Webcaster Set.tlemdnt

17 Act of 2002, did IBS and other small

18 webcasters negotiate a non-precedential rate
19 agreement for the perioc October 28th to'0

December 31st, 20047

21

22

A Yes, we did.

Q And those races and terms were

1 tremendous amount of money in processino ldatal

2 to distribute the money, you will end up

3 distributing no money.

10

12

13

15

16

17

19

20

21

22

agreement with RIAA was, in effect, 0

marketplace agreement, a willing buyer and a

willing seller
Q I suppose that's a legal

conclusion.

A -- we asked to continue xt..

i Q i Yes. Now, whore is that proposal

embodied in your testimony?

A It's in the attachmcnc.

Q And what -- well, is the proposal

embod.ied in yoir testimony subject to any

conditiona or qualificatione?

A Ye.s.

Q Ai!d 0&i

A Would you like

Q Yea.

A -- me to specifically read that?

Q Yea, please.

A Yeah. On page 8 of my direct
testi&sony, specifically paragraph 16 -- and I

reiterate my testimony for clarification, " It
remains IPS'asic position that such rates
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10

12

13

15

16

17

19

20

21

22

published in the Federal Register in about

Dune of 2003?

A Correct.

Q And subsequently did RIAA, IBB,

and Harvard Radio Broadcasting Company

neootiate a non-precedential extension of

those rates?

A Yes, we did.

Q Running through what date?

A Two thousand five, December 31st.

Q Did that agreemen" have special

provisions concerning recordkeeping and

reporting.

A Yes, it did. Basically it -- in

lieu of any recordkeeping reporting, which is
practically impossible at most of our

statxons, it was 0 325 payment.

Q NOw, coming up tO the present, ditl

IPS offer a proposal for rates and terms for

the statutory licenses for its member stations
in the 2006 to 2010 time frame?

Yes, we did. Because our prior

7

10

12

13

15

16

17

18

19

20

21

22

and terms are appropriate for its statxons

sublet to the need for clarification that ha.

emerged since and should be extended to the

2006-2010 period for IBS me?/her stat ons."

Q And what in your view has -- well,

1st me ask chis. You speak of IBs'e&r/oer

stations. The agreement itself &iefines the

class of stations to wh:ich i c 's applicablo'I

A Yes.

Q And you don't pi'opose any change

there

A No,

Q And what need for clarification,
modification has emerged since your testi&sony

was fi.led on October 27th, 2005?

A Well, IBG certainly became aware

of NPF'1 and CPB-qualified stations paying

approriimately 6100 per year for station. And

these stat.iona typically are at the very

highex. end of &,he listenership scale, many

times the listeners of 106 scations.

So it would seem appropriate sxnca
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I:
our legal status is roughly the name; in other

words, most NPR and CPB-qualified stations are

also public institutions and public

educational institutions, as are IBS members,

I;
ic would seem thar. based on performances

delivered and what have you, that IBS would be

paying significantly less than 8100,

approximately 6100, per year per entity rare,

maybe S25.

Q Let's relate that to -- your

tescimony, I believe, was chat the college

I
stations typically have an instantaneous web

liar.enership of?

A Of less than f ive.

15 Q And would rhat be greacer or

lesser than the Web listenership for NPR and

CPB-qualified scacions?

18 A Oh, significantly less. For

21

instance, WNYc was recently rated r.o have over

one million ATH per month.

Q So are there any IBS members who

I
come close to that?
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A No, absolutely none. And, of

I;
course, their rate would be S100 per year for

the WNYC entity.
MR. MALONE: I have no further

I:
questions.

CHIEF JUDGE SLEDGE: Ms. Ablin,

any questions?

I:
MS. AB IN: Yes, Your Honor.

CHIEF JUDGE SLEDGE: Go ahead.

MS. ABLIN: Good morning, Mr.

THE WITNESS: Good morning.

MS. ABLIN: My name is Karyn

Ablin. And I represenr. a number of commercial

radio broadcasters as well as a no..commercial

radio broadcaster entity called the National

Religious Broadcasters Noncommercial Music

License commirree

THE WITNESS: We appreciate your

21

represencacion. Some of our members are

represented by you.

I
CROSS-EXAMINATION
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Q Did you mean to say 1951 or-
2 A Nineteen fifty-one was whar. the

3 station — I'm so ry. Nineteen forty was'he*

4 the station began closed-circuit broadcasts.

5 Nineteen fifty-seven was when it began Faf.

Q And when rhere is a referencei here
'I in your testimony to that operation being'

0 technologxcal precursor of BPL, would youl

9 explain to the Board the significance in khe

10 definition of thatt
A Yeah. I mean, it's so -- there

12 have been many attempts to try to use

13 basically power currents to not only conthin

14 electricity but also be able to modulate a

15 sxgnal so that, in addirion to getting power..

16 you could also, say, get -- as today you often

see iu residential homes broadband. you magha

18 be able to plug a modem into your electrical
19 outlet in one anom and then receive the

20 internet in another room as transmitted river

21 youx power lines. similar technology used in

22 some of the very early audio experiments for

2

Q Did yoo mean to imply by your

answer that the programsung:was limited to

3 'ronic'I

6

:A: No'o the: station in aus

activities has several different formats,

several of which ara music, 'such as classical

musicl jess, and rock. . In addition, .thorn are

13:

14

i'mplxcatidns OE chdse sport/i.

There's also a public issues

18 program which airs,: deaiing with both

16 ckcaveksity lashes Snd xesueo of the

1'I. sbrrokndirig co/mmnitiesa Arid tht station will

18. run several r.aik shows at tame.. And.often

19: programs about music that don't oven pertain

20. to music necessarily but are more speaking and

21'alkahg about the dcmcegt of issues.:

22 :Q: Does the station have the

S sports broadcasts. So the station currently

9 carries a 'large numbaa of varsity sporrs

10 programs, including football; hoc'key, both

11. men'sl women'sl basketball,:both: men:and,

12 women', in addition to, you know, che playoff
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7 puzpooet

A So the station as set up to be --l

9 basically educate the public and its last'eneri

10 in new and interesting music that they might

11 otherwise not hear in any other outlet as well

12 as educate the student staff as to what dne

13 might do in order to create a 24-hour radio

14 station. And also it's a nice learning I'ab

15 for students as to how you might create 5

16 business and how ycro mxght operate s busXness.'v

So they learn everything frosl

18 sales to marketing to interpersonal

19 relationships berween different members of thd

20 staff. It's actually a really xnterestir/5 and

21 very muCh hands-on experience for the

22 students.

1 putting an audio signal over a power Iind,

2 although obviously the amounr. of data that wai

3 being able to transmit an those early

4 experiments was vastly inferior to what

5 today's broadband over power could do.

Q What is station WHRB's princa'pa

1 ~ technical capability of hrxnging smterial out

10'f

lecture halls'

A Yeah. There are several different

ways the station can do what's called remotes

in the radio industry. One of which hss been

around for quite a whale at.:Harvard University

is there is a set of steam turne)a which

connects almost all buildings an the Harvard

campus.

And we have a set of priority

16

10

19'hroughout
rha.university setting, we'e

capable of moculating a signal over the

internet to be picked up in our station and

then broadcast over the air. So we can do

remotes frcm almost anywhere there as an

21. internet connectxon.

22 Ard obviously the sporrs

audio lines, «hick run so rhat we can

broadcast,.:sayl a live concert from one of the

13. concert halls on campus.

In: addition, using internet

15. technology, which is available widely

7/21/2006 6:40 PM 7/21/2000 S:40 PM 05

JA 466



sff/2006 Frederick, Kass; Papish, Michael (open) sff/2006 Frederick, Kass; Papish, Michael (opon)

broadcasts all come from remote locations,

whecher fram an actual faciliry on our campus

or when we go to another university for a

sporting event, we'l use what's called an

ISDN line to send our signal back co the

sr.ar.ion for broadcasting.

0 Could you sort of summarire the

types of programming that WHRB carries, then'?

A Sure. I mean, the overriding

theme is trying to prooram material which in

general you'e not going to hear almost

anywhere else, certainly not on commercial

radio and quite often nor. on noncommercial

radio either.
It encompasses things as diverse

as class'al music, which runs from lr00 in

the afternoon up until loroo o'lock at night.

These are well-researched program material

spanning different cer.turies of classical

music, where we'rs trying to be very diverse

and very eclectic in this programmxng.

Overnight r,haze's basically what

1 programming, you know, for election coverage.

2 we had co do pretty heavy election coverage at

3 rhe station, both locally and also for more

national scope.

And also there are two pe iods

6 which we call orgy periods, which occur curing

7 our exam pericd at Harvard, where students

8 will take a genre, a composer, an artist, a

9 theme, and basically expand or. that for up to

10 a I'ull week of dedicated programming.

One example I mencioned in my

12 testimony is the Mozart orgy, which was over

13 a week of full-time programming looking at

14 everythirg rhat Mozart. had composed, multiple

15 different recordings of many of the pieces,

16 some pieces wr,ich were unclear whether they

17 wore even Mozart compositions, and commentary

18 from several well-known professors about the

19 music and about whar. it meant, what we were

20 doing with chis orgy.

0 May I interrupC you?

JUDGE WISNIEWSKIr If I may
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is called the record hospiral program, which

plays independent and somewhac experimental

rock and independenc music.

Tl.ore's a laze program which runs

in rhe morning, which also tends to focus on

jazz. recordings that you won'r. hear an one

other jazz stat.ion in the Boston maxket.

There is an urban contemporary

program, which runs Saturday nights. There is

a blues program which runs Sunday mornings.

Saturday mornings there is a program entitled

Hillbilly at Harvard. which is run by several

long-time radio hosts who have been on the air

ac our station for over 40 years dealing with

country, rockabilly, really music that you

don't hear anywhere in the Boston area.

And then, as I mentioned, r.here'

also sports broaocascs, which car: happen

normally in the evenings or on the weekends

for football games and news which occurs on

Sunoay afternoons.

And r.hen there will be special

1 inrerrupt you foz a second, Mr, Malone,

2 MR. NALONEr Yes.

JUDGE WISNIEWSKI r -- just co

follow upr

I noticed in your testimony chat

6 you have trademarked this notion of orgy. It

7 sounds tunny to say. But, nevertheless, why?

THE WITNESSr Rxghr.. Obviously

9 che trademark is very narrowly applied ro the

10 use of creati..g a type of programming. You

11 know, it doesn'c apply to ocher throngs.

12 And the reason was was in radio,

17

18

19

20

21

22

way to speak about or co reference this type

of programrring.

And so we thought -- and, again,

this was -- I think the trademark goes back at

least 30 years, if not longe , something thee

we r.houghc was important. r.o our identity as a

13 the way that one markets its brand or xts

14 programming tends to be very competitive. And

15 so we thought the idea of an orgy was bor.h a

16 uni cue programming idea as well as a unique
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1 radio station.
JUDGE WISNIEW8KIs So it wss!,for

3 competitive marketing reasons. Is that

4 correct?

THE WITNESS: Yeah. I mean, it.

15 certainly wasn't submitted for consideratian

16 by the PTO Office as a joke, was it?
17 THE WITNESSs Ho, no. It's a

18 serfaus application, And it is used. And

19 that's why we reference the rrademark at any

20 time we use it in print or in our programming

21 guides.

JUDGE WISHIEWSKIs Thank you.

6 could also be seen as somewhat oi a joke/ as i

7 many things in the college radio or in

8 general, folks enjoy engineering ar other

9 pursuits. Similar at MIT, how they have!

10 certain pranks, I think you could also look ut

11 the idea of having a Harvard

12 University-sponsored club. Tradamarking the

13 term "orgy" is sort of humorous.

JUDGB WISHIEWSKI c Well, it

1 CHIEF JUDGE SLBDGEs Mr. Malone72,, MP,. MALOHEi The cahl for this

3 exhibit arose in the course of Dr.

10 SY, NR., MALONSs

Q What about Saturday sf?ernoons,

12 Mr. Papish? We were speaking of progranniing.

13 A Yes. Star?.ing. I guess it was,

14 four years ago, WHRS is ncw the sole carrier

15 of the Mctrapolitan Opera on Sa?urday

16 afternoons. And so we receive n direct feed

17 from the opera, which we then broadcast.

18 I I I
Itl'8 became a vpry popul!nr

19 program. iThet/e are many people. in the Boston

20 metro area when the other station which

21 carried this ceased to do so really enjoyed

22 the fact that we have picked this up and

4 Brynjolfsson's testimony. He showed it to Dr.

5 Brynjolfsson. He was not able to identify it.
6 I think that that certainly is beyond the

7 scope of the rule which Mr. Handso refers to.

8 cHIEP JUDGE sLEDGE: objection

9 sustained.
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MR. HALONEa Ta the extestt s.t

2 makes any difference, Your Honor, it is a

3 service mark.

4 JUDGE WISHI SWSKI s Yes.

SY MR. MALOHEs

12 CHIEF JUDGE SLSDGEs Mr. HandnO?

MR. HAHDZos Thank yOu. Yaur

14 Honor.

15 Your Honor, I would object ta

16 testimony about this exhibit. It was nat

17 attached to the witness'irect written

18 statement. I think the regulations require

19 that exhibits that are used with the witness'0

testimony have ro be part of the direct

21 written statement. This was not. And on that

22 basis, I would object to it.

6 Q I interrupted you, Mr. Papish,

I when yau were beg/.nning ta describe the recent

8 Mcnart orgy. I want to show you what is

9 marked as Services exhibit 103, which I showed

10 Dr. Brynjoltsson. And I ask you if you can

11 identify what this is.

1 broadcast it. It runs for 20 weeks or 22

2 weeks. I believe, every year.

3 Q And do you do anything in

4 conjunction or adjacent? I guess, nadjacency"

5 is the correct term. Are there sny

6 adjacencias to the, carriage, of Ihe live

7 Merrcpolitan Spars, broadcasts?

8 A Traditionally there are classical

9 programming that's geared towards whatever

10 Char.;opera ist ?stere could be historical

11 renmrks that might illuminate the opera which

12 people are going uo be listening ta, basically

13 creat.ing a full block of programming, you

14 knew, cantered around that piece.

15 Q And that for the adjacency, the

16 adjacent programming is created by the

17 station?

18 ! ! A !
/bat'8 COrreCt. Itsn by Studenta

19:and folks thar do!classical pragrantning for

20 our station.
21 Q Doss WHRS simulcast its
23 programming over the netwark and over the
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community. And this tends to be the type of

program that has the largest number of

Harvard-based listeners.
So that is one of the major areas

I
that we sell ads for.

Q Does NHRB operate periodic

over-the-air fund solicitation7

I

HO, we don't actively solicit
funds. Ne have taken a small percentage of

our total annual revenue in donations. They

are unsolicited. They often come f rom alumni,

who might have been members of the star.ion and

think fondly of t.
We do use normally large donations

for capital purposes, but that is part of a

capital campaign. Here I would reference

in 1993, we installed a new transmitter.

18 And so that, the cost of those

capital upgrades, was very expensive, you

know, in the millions of dollars. It does not

21

I"
come from the operating expenses generated--

the operating budget generated from ad sales.

TI21/2008 6/.48 PM
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Q Does WHRB receive any rroney from a

I:

I-
14

15

I"
18

I::
21

I

student activity fee or anything like that'?

A No.

Q Does WHRB pay performance

royalties ro rhe performing rights

organizations?

A Yes, we do. Ne pay ASCAF, BMI,

and SESAC.

Q And how are those calculated'

A Each of those organizations has a

slightly different way of calculating its
royalty rates. In general, since we are a

commercial FM radio station, they would look

at things such as our audience size and what

we might charge an advertiser for advertising

on our air.
And then in all three cases as a

nonprofit, we'e ofr.en granted discounts off

what the rar.e a for-profit station might be

charged because we do not generate anywhe e

near the type of ad sales that you might find

on a for-profit commercial radio station.
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Good afternoan, Mr. Papish. My

2 name s Karyn Ablin, and I represent a number

3 of commercial radio broadcasters in this

4 proceeding as well as a noncommercial

5 broadcasting graup called the National

6 Religious Broadcasters Noncommercial Music

7 License Committee.

8 CROSS-EXAMINATION

9 BY MS. ABLIN:

Q First I would like to ask you

11 about WHRB's fee proposal. Is WHRB's fee

12 prOpasal, as you stated, attached to the back

13 of your written statement?

15

A It is. That's correct.

Q If you could just turn to chit

16 proposal now? And specifically if you cauld

17 look back past the document marked "Joint

18 Petition" and go on to the first page of

19 what's marked as exhibit A?

20

21

A Sure.

Q Now, just so I understand a little
22 bit more about the rate structure that WHRB is
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proposing, is it true r.hat this proposal here

proposes a minimum annual fee for

noncommercial educational entiries rhat have

fewer than 10,000 en oiled students

transmitting a single channel of 5250?

A That's ccrrect.

Q Okay. And--

10

12

13

15

CHIEF JUDGE SLEDGE: Mr. Handro?

MR. HANDSO: I'm sorry. I need ro

interject. There was a stipulation entered

into. Let me back up. The rares that were

entered into previously were made expressly

ncn-precedential. And when this rate proposal

surfaced for Harvard and IBS, SoundExchange

objected.

17

18

19

20

21

And ti:ere was a sr.ipulation

enrered into by r.he parties and adopted by the

court, which essenr.ially precluded the parr.ies

from getting into the economic terms of that

prior agreement because the parties had aareed

it was expressly non-precedential.

I have a copy of rhat sr.ipulaticn
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not sure I exactly recall the question. Part

of my sensitivity is from the prior witness,

who when asked a question wer.t ahead and

volunteered that he thought the prior

agreement represented a willing buyer and

willing seller agreement between the parries,

which is clearly in violation of the

stipulation.
CHIEF JUDGE SLEOGEr Thank you.

Your objection is overruled.

MR. MALONE'ay I have the

question read back, please?

cHIEF JUDGE Si EDGE: No, sir.
Please rephrase the question.

BY MS. ABLINr

Q Ncw, Mr. Papish, is part of WHRB's

proposal that noncommercial education

1 category which is in r.his proposal and is

2 $ 250.

Q Now, if you could flip the page to

4 page 6 of this proposal? And if I could

5 direct youz attention to iii, sort of a couple

6 of seccions dcwn the page? If you want to

7 take a momen to look ac rhis'/

A Yeah. Sure. (Perusing document.)

Q Okay. Now, as I read section A

10 under iii, it looks -- and correct me if I am

ll wrong -- to bt the case chat NHRB is proposing

12 a single minimum annual fee for a

13 noncommercial entity that's transmitting more

14 than one stream, that it's allowing that

15 station to fold in more than one channel in

16 cercain instances into its minimum annual fee.

17 Is that correct?

21

entities, as defined in the proposal, that

have 10,000 or more enrolled students and

those that transmit a single channel pay a

fee, a minimum annual fee, of $ 50D?

A That's correct.

18 A In certain specific instances,

19 which are qua)ified.

20 Q And is it the case that NHRB is

21 proposing a minireum annual fee for a

22 broadcaster that simulcasts up to three
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Q And is WHRB also proposing a

minimum annual fee of $ 500 for other

noncommercial ant icies that are not

noncommercial educational entities'.

1 simulcast streams as well as associated

2 internet-only side channels, that, the fee for

3 that group woild be $ 5DD annually, the minimum

fee?

A No, I do..'t believe so.

Q Nell, if you could look at page 5

of your proposal? And f you could

specifically look at what is marked heze as

263.4 (a) (2)?

A Yes, that is correct. So there is

A Correct. As this page says, up to

6 three additional streams.

Q And that includes associated

8 internet-only channels?

9 A Yes. As it says in C, tliat's

10 correct.

15

18

21

a distinction here between a noncommercial

webcaster and a noncommercial NEE webcaster.

So you are correct that for a nonccereercial

webcaster that's not designaced in NEE, then

we have proposed a $ 50D minimum rate.

Q And are you also proposing a

minimum annual fee for a noncoemercial entity

transmitting a single channel consisting of

subscantially all news, talk, business, and

sports programming to be $250 annual'7

A That's correct. The

classifi car.ion of the programming is a

Q Aqain, as I reao this proposal, if

12 a broadcaster operates moro than t.hree

13 simulcasts, it would be allowed ro pay the

14 minimum annual fee for each group of three

15 simulcasts.

16 So let's take. for a~ample, a

21 A That's correct, So it's in groups

22 of three. so it is also subjected to r.ho

17 broadcaster with six simulcast streams. Would

18 that broadcaster under this oroposal pay

19 $ 1,000 in mirimum annual fees, one $ 500 fee

20 for each group of 3?
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